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Editorial

Kaore te kumara e kérero mé tona ake reka
The kumara does not speak of its own sweetness

This whakatauk is particularly relevant to our collective
work in youth justice in these past months.

In 2015, overseas interest in Aotearoa New Zealand’s
youth justice system has been particularly significant. As
this bumper edition of Court of the Act showcases, New
Zealand has had invitations to attend and speak at
youth justice seminars and training programmes around
the world—more, in fact, than can be accommodated. A
common thread in all of these international invitations
is that New Zealand’s youth justice system seems to be
regarded as innovative, principled, and as providing
other jurisdictions with a potential model for developing
a standalone youth justice system, with the necessary
adaption and appropriate changes.

For instance, you will read that Judge John Walker
attended the AlJA Pacific Council for Juvenile Justice,
which is a growing organisation that supports the Asia
and Pacific regions to develop their own specialist youth
justice system. At this year’s Council meeting in
Thailand, New Zealand was able to emphasise the
importance of diversion from Court proceedings,
through both specialist Police alternative action and
intention to charge family group conferences. In April,
Judge Louis Bidois attended a juvenile justice training
programme in Barbados. Barbados is in the process of
overhauling their youth justice system and Judge Bidois
was able to outline the fundamental framework of New
Zealand’s system and its principled approach. Similarly,
in November, Judge Denise Clarke will be attending a
National Youth Justice Symposium in Cambodia. Judge
Tony Fitzgerald will also be addressing an international
conference on juvenile justice in Italy.

It is humbling that all these invitations have been
extended to us, at no cost to New Zealand. Indeed, this
is the reason why we are able to send New Zealand
delegates. On the same basis, in April, | attended a set
of seminars on juvenile justice and restorative practices
in New York and New Haven. | had the pleasure of
travelling with Ms Christine Rurawhe-Gush, an
experienced Youth Justice Co-ordinator based in
Whanganui. We were able to discuss the key features of
New Zealand’s youth justice system from a restorative
perspective, emphasising best practice in the context of
the family group conference. On the same basis also, |
attended and spoke on similar issues at the Brisbane
Youth Justice Forum, organised by Restorative Justice
Australia and hosted by Griffith University in July.
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That said, there is still much to refine, improve and
develop in our own “backyard”. It is impossible to travel
overseas and not come back with a new vigour from
involvement in our system. Equally, however, it creates an
acute awareness of areas in which we need to do better. |
am particularly aware of the challenges with respect to
the interface between care and protection and youth
justice; working better with female young offenders;
ensuring that we are using the best evidence-based
intervention programmes and that we continue to
prioritise, identify and better respond to neuro-
developmental  disorders. And, the growing
disproportionality of Maori appearing in our Youth Courts
is, quite possibly, our biggest collective challenge and
responsibility.

All these challenges were nicely encapsulated in our
combined National Youth Advocate and Lay Advocate
Conference recently held in Auckland. This conference
represented the first time that the two legislative streams
of advocacy — specialist lawyers who are Youth Advocates,
and experienced community members who are Lay
Advocates — came together, at the same conference. This
combined conference was the brain child of Dick Edwards
from the Continuing Legal Education division of the New
Zealand Law Society. We owe him a great debt of thanks.

One of my biggest “take-aways” from the Youth
Advocates/Lay Advocates conference was the realisation
that, even after 25 years, there are still so much latent
potential in our legislative model that has yet to be fully
implemented. This is especially with respect to the
mobilisation and use of community, hapl and iwi
resources in particular. A future edition of Court in the Act
will canvass these untapped, and largely unexplored,
aspects of the legislation more fully.

We have also recently had the benefit of some
experienced overseas expertise scrutinising our system.
Look for the contributions from Ziyad Hopkins on pages 9
and 37. Ziyad is an experienced youth lawyer from
Boston, who has spent the past few months in New
Zealand as part of an Axford Fellowship. Ziyad has
produced a comprehensive report evaluating some of the
systemic deficiencies the New Zealand model has with
respect to providing legal representation to young people
prior to being charged.

In this edition, there is much to celebrate and much that
challenges us. Both Sacha Norrie, the editor of Court in
the Act, and myself, are extremely grateful for your
ongoing interest and contributions. It seems to me that
we have got to the point where a monthly national youth
justice journal could be produced, if only there were the
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resources to do so! In my view, this continues to be a
pressing need, given the strength, activity and experience
of the youth justice sector in New Zealand. In the
meantime, we will do our absolute best to disseminate as
much of the information that comes through this office as
we can. We continue to rely on your contributions,
interest and feedback.

Finally, it is worth noting that in all of this discussion we
need to be aware of the Youth Crime Action Plan 2013-
2023 (YCAP). It was made apparent at the recent Youth
Advocate/Lay Advocate conference how little the wider
youth justice community seems to know about this
important inter-government strategy. | hope there may be
opportunities in future editions of Court in the Act for
further aspects of YCAP to be canvassed.

| wish you all continued energy, enthusiasm and focus in
our respective youth justice roles.

Nga mihi maioha—warm regards,
Andrew Becroft

Principal Youth Court Judge of New Zealand
Te Kaiwhakawa Matua o te Koti Taiohi

is a national newsletter/
broadsheet dealing with Youth Justice issues. It
is coordinated by research counsel attached to
the office of the Principal Youth Court Judge. It
receives wide circulation and we are keen for
the recipients to pass it on to anyone they feel
might be interested.

We are open to any suggestions and
improvements. We are also very happy to act as
a clearing-house, to receive and disseminate
local, national and international Youth Justice
issues and events.

If you would like to contribute an article, report
or link to current research, please email all
contributions.to sacha.norrie@justice.govt.nz
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THEYOUTH COURT TE KOC

The Youth Courts of New Zealand in 10 Years’ Time:
Crystal Ball Gazing or Some Realistic Goals for the Future?

by His Honour Judge Andrew Becroft
Principal Youth Court Judge for New Zealand
Te Kaiwhakawad Matua o te Koti Taiohi

I write with a self-imposed 10 year time limit and simply

suggest where our Youth Court could be in 2025.
Unavoidably, | start with our existing legislation, framework
and processes in mind. Legislation which is usually regarded
as sound, but not yet fully implemented. Twenty five years
since its introduction, its original vision and promise is not
fully delivered upon. On that basis, the five areas | have
identified where the Youth Court could look somewhat
different in 10 years time, may be seen as unimaginative and
rather dull. But, they are all important areas where | hope
progress can and will be made. What | suggest are not five
futuristic predictions about a wholly different Youth Court,
but five areas which develop current trends and issues. The
five areas that are identified in this paper are:

Greater understanding diagnosis and response to neuro-
developmental disorders;

Addressing disproportionate Maori offending rates in the
youth justice system and in the Youth Court in particular;

Wider, more developed role and more supported input for
Lay Advocates;

National Youth Advocates /
Lay Advocates Conference
Auckland, 13-14 July 2015

A fully therapeutic Youth Court with monitoring for all
serious young offenders and an end to a two-tier and
rather regional idiosyncratic approach; and

Significant advancement in our response to female
offenders, role of education in addressing youth offending
and developing the academic and jurisprudential youth
justice arena.

If New Zealand’s Youth Court was transformed to fully
address and implement changes in each of these five areas,
it would be a significantly improved and enhanced Youth
Court, certainly from the standpoint of our 2015 perspective.
We would have made some enormous strides and could say
truly that the vision and promise of the 1989 legalisation had
been signed up for, sealed and delivered upon. At any rate, it
is my hope that having settled for this rather modest list, it
will stimulate thinking and lead to practical change.

=

Adobe Acrobat
Document

You can access the full paper here:

Te Koti Rangatahi: He Korero Whakamarama i te Kaupapa me nga Tikanga

The Rangatahi Court: Background and Operating Protocols

At the Youth Advocates/Lay Advocates Conference, Judge Heemi Taumaunu

presented

Te Koti Rangatahi: He kdrero whakamarama i te kaupapa me nga tikanga -

The Rangatahi Court: Background and Operating Protocols.

The purpose of this document is to define what Rangatahi Courts are and to |

explain how they work. It is intended that this is a “living document” which will |

be updated as required in order to keep all concerned informed about the | ?

Rangatahi Courts and their operation. The current version is as at 1 July 2015.

&

Adobe Acrobat
Document

You can access a copy here:
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The Youth Courts of New Zealand In
Ten Years Time:

Crystal Ball Gazing or Some Realistic
Goals for the Future?

Paper delivered at the National Youth Advocates/Lay Advocates Conference
Auckland, Aotearoa New Zealand: 13-14 July 2015

by His Honour Judge Andrew Becroft*
Principal Youth Court Judge for New Zealand
Te Kaiwhakawa Matua o te Koti Taiohi

! Jointly written with Sacha Norrie (BA/LLB), Research Counsel to the Principal Youth Court Judge.





Introduction

When | accepted the invitation to prepare a paper about what the Youth Court might look like in the
future, it seemed a relatively straight forward assignment. After all, who could resist the temptation to
indulge in some crystal ball gazing? As it turns out crystal ball gazing is not all that easy or even
useful. Instead this paper assumes the more modest aim of suggesting what our Youth Courts might
look like in just ten years time.

The difficulty with crystal ball gazing is that the lens through which one views the future is inevitably
shaped, and limited, by current practice, experience, understanding and a sense of what is realistic
today. But all this will change, probably significantly and certainly rapidly. The Youth Court in
several decades time will therefore be unimaginably different. For instance, it has been said that the
2010s will be the decade of the teenage brain. We are experiencing an unprecedented change in our
understanding of teenage development. The major changes to our Youth Court will be shaped by
these new understandings, and other factors that we cannot even predict. So my crystal ball exercise,
without knowledge of these “unimaginable changes”, would only be to think of a more perfect or
developed model of our current Youth Court. So that is why | am settling for something less
ambitious in this paper. I have restricted myself to five observations as to what our Youth Court might
look like in 10 years time.

Mind you, if I did allow myself some entirely personal judicial dreaming, | could easily enough
imagine a quite different Youth Court. It would be fully self-contained with a small group of
specialist full-time Youth Court Judges, all drawn from the ranks of experienced District Court
Judges. A Court where all youth offending is dealt with under the same roof. Jurisdictionally, it
would be a fully self-contained and standalone Court. A Court with qualitatively different processes in
every way. The bizarre jurisdictional inconsistencies that we currently endure would long have been
removed. For instance, non-imprisonable traffic offences (not now within the Youth Court jurisdiction
unless associated with imprisonable offences arsing out of the same circumstances) would all be heard
in the Youth Court. Boys in short trousers would not be mixed up in the adult court lists for careless
driving with the likelihood of a conviction — when they would have received a better outcome (a
possible absolute discharge) if they had assaulted the police officer at the time and thus been within
the Youth Court’s oversight. Murder and manslaughter charges could also be dealt with in the Youth
Court, with properly authorised High Court Judges — just as they do now in Western Australia. Jury
trials could be heard in the Youth Court. And all “fine only” traffic infringements would be recorded
in youth justice statistics. Young people undergoing an “Intention to Charge Family Group
Conference” would be provided with legal representation by Youth Advocates in the same way as
current practice when they are charged in the Youth Court, as is recommended in the 2002 Youth
Offending Strategy. The minimum age of criminal responsibility would not be 10 but more like 12, as
recommended by the United Nations. The maximum age of Youth Court jurisdiction, based on our
current brain science alone, and not taking into account what is probably to come, would be 17, as
mandated by the United Nations instruments. | would dream of a New Zealand youth justice system
which would be United Nations compliant — just as we have signed up to be.

I could also dream about every young person coming to the Youth Court with his or her own MRI
scan, gene map, and full brain chart revealing all known neuro-developmental disorders and with
precise calculation of their actual developmental age rather than relying upon the rather arbitrary age
limits we currently use. In other words, a young person would be dealt with in the Youth Court
jurisdiction after a clear scientific examination assessing the actual state of their psycho-social and
cognitive development. All Youth Advocates, Lay Advocates, Judges, and, for that matter, all those





involved in the field, would be fully trained and experts in brain science and interpreting scientific
brain mapping — in much the same way we now all use Google Maps. These scientific advances will
be all within our reach in the next 50 years.

But while I could share some dreams for the future like this, I won’t. This sort of dreaming would
probably be put down to a Judge’s flight of fancy. And | need to be careful not to breach
constitutional conventions and well understood restraints on judicial activism. These are all issues that
I hope can be debated within the youth justice, and wider, community. These issues are outside of the
judicial scope and are properly matters for the legislature to make final decisions about. However,
these are all matters of current international debate and so it is important that we also identify areas
for discussion and development in Aotearoa New Zealand.

So, enough. | return to my self-imposed 10 year time limit and simply suggest where our Youth Court
could be in 2025. Unavoidably, I start with our existing legislation, framework and processes in mind.
Legislation which is usually regarded as sound, but not yet fully implemented. Twenty five years
since its introduction, its original vision and promise is not fully delivered upon. On that basis, the
five areas | have identified where the Youth Court could look somewhat different in 10 years time,
may be seen as unimaginative and rather dull. But, they are all important areas where | hope progress
can and will be made. What | suggest are not five futuristic predictions about a wholly different Youth
Court, but five areas which develop current trends and issues. The five areas that are identified in this
paper are:

1. Greater understanding diagnosis and response to neuro-developmental disorders;

2. Addressing disproportionate Maori offending rates in the youth justice system and in the
Youth Court in particular;

3. Wider, more developed role and more supported input for Lay Advocates;

4. A fully therapeutic Youth Court with monitoring for all serious young offenders and an end to
a two-tier and rather regional idiosyncratic approach; and

5. Significant advancement in our response to female offenders, role of education in addressing
youth offending and developing the academic and jurisprudential youth justice arena.

If New Zealand’s Youth Court was transformed to fully address and implement changes in each of
these five areas, it would be a significantly improved and enhanced Youth Court, certainly from the
standpoint of our 2015 perspective. We would have made some enormous strides and could say truly
that the vision and promise of the 1989 legalisation had been signed up for, sealed and delivered upon.
At any rate, it is my hope that having settled for this rather modest list, it will stimulate thinking and
lead to practical change.





1. Greater understanding, diagnosis and response to neuro-developmental disorders

The cognitively challenged are before our Courts in unknown numbers.

We prosecute them again, and again, and again.

We sentence them again, and again, and again.

We imprison them again, and again, and again.

They commit crimes again, and again, and again.

We wonder why they do not change.

The wonder of it all is that we do not change our expectations rather than trying to
change them - Judge Carlie J. Trueman, Provincial Court of British Columbia

Youth justice has entered the era of the teenage brain. The connection has now been made between
neuro-developmental disorders and youth offending, and there is no going back. A recent study by the
Office of the Children’s Commissioner for England® has found a staggering prevalence of
neurodisability is the youth offending population. While no similar comprehensive research has taken
place in New Zealand, there is every reason to suggest that similar prevalence rates exist.

Table 1. The prevalence of neurodevelopmental disorders

Neurodevelopmental Reported prevalence rates Reported prevalence rates
disord:r amongst young people in the amongst young people in
general population custody
Learning disabilities® 2 - 4%* 23 - 32%°
Dyslexia 10%° 43 - 57%"
Communication disorders 5-7%° 60 - 90%"°
A.ttentlon deficit hyperactive 17 - 9910 120411
disorder
Autistic spectrum disorder 0.6-1.2%" 15% "
Traumatic brain injury 24 - 31.6% ' 65.1-72.1%"°
Epilepsy 0.45 - 1%'¢ 0.7 -0.8%"
Foetal alcohol syndrome 0.1-5%" 10.9-11.7%"°

We now know that many young offenders will have some form of neurodisability such as Traumatic
Brain Injury (TBI), Foetal Alcohol Spectrum Disorder (FASD), Autistic Spectrum Disorder (ASD),
Attention Deficit Hyperactivity Disorder (ADHD), speech and communication disorders, a specific
learning disability (eg dyslexia), or often, a combination of these. Some will also have a neuro-
psychological disorder, particularly conduct disorder.

A Neurodisability in the context of youth offending?

Neurodisability is related to a number of risk factors for the development of criminal behaviour
patterns.® This is because those with neurodisabilities have characteristics that increase the likelihood
of offending, such as hyperactivity and impulsivity, low intelligence and cognitive impairment,
alienation and aggressive behaviour. The effect of conditions such as low impulse control and social
immaturity may contribute, for example, to harmful sexual behaviour. They can also lead to life

? Nathan Hughes and others Nobody Made the Connection: The Prevalence of Neurodisability in Young People who Offend (Office of the
Children’s Commissioner for England, October 2012).

Roger Marceau, Rehana Meghani and John R Reddon “Neuropsychological Assessment of Offenders” (2008) 47 Journal of Offender
Rehabilitation 41 at 42.
4

Hughes and others, above n 1, at [3.5].





choices that increase the likelihood of offending; young people exhibiting a sense of alienation,
combined with cognitive impairment, are particularly vulnerable to gang culture and anti-social
behaviours.” A young person with a neurodisability is also less likely to have protective factors that
“moderate the effects of exposure to risk”, such as resilience, a sense of self-efficacy, a positive and
outgoing disposition, and high intelligence.”

Judge Catherine Crawford of the Western Australia Children’s Court, has conducted studies that show
that children adversely affected by neurodisability, resulting from alcohol exposure during pregnancy,
are at an increased risk of committing crime or being a victim of crime. Such outcomes are “...
doomed to be repeated when there is systematic failure to identify and appropriately accommodate
their disability into adulthood."’

B How do we identify it?

Professionals working in the youth justice field are perhaps most acutely aware of the need to identify
and respond to neurodisability and are already attempting to do so. Many youth justice personnel can
testify to the importance of knowledge about neurological functioning in order to make appropriate
youth justice decisions. Qualitative research by Alison Cleland found that Police Youth Aid Officers,
Youth Court Judges, and Youth Advocates had an “extremely sophisticated and detailed”
understanding of the relevance of personal information to youth justice decisions. ® One aspect of
“personal information” that was repeatedly highlighted as important was that relating to intellectual
functioning.” Youth advocates are shown to be “acutely aware of the importance of ascertaining the
intellectual functioning of their clients, both to take instructions from them and to identify the
resources that might be appropriate to meet the client’s needs”.°

The issues associated with neurodisability are also well-recognised by the key agencies and across
government. In November 2011, the Ministry of Health invested $33 million into youth forensic
mental health services, to be rolled out over four years. It is expected that by the end of this year,
every Youth Court in New Zealand will be equipped with youth forensic services. The mandate of the
youth forensic services includes, but is not limited to, screening and assessment of young offenders,
court liaison services, delivery of specific mental-health and drug and alcohol treatment, clinical care
for young people in youth justice residences, and specialist consultation for health and justice
personnel.™ In the words of the then-Associate Health Minister Jonathan Coleman:*

“Identifying and addressing alcohol and drug issues, as well as any underlying mental health
conditions, as part of the court process could help turn young lives around ... The new
services will help improve youth mental health and break the cycle of offending by ensuring
early intervention, and where necessary, treatment in a secure environment.

5

Hughes and others, above n 1, at [3.8].
¢ Kate Peirse-0’Byrne “Identifying and Responding to Neurodisability in Young Offenders: why, and how, this needs to be achieved in the
youth justice sector” (Bachelor of Laws (Hons) Dissertation, University of Auckland, 2014) at 8.

“Fetal alcohol spectrum disorder kids 19 times more likely to cause trouble” The New Zealand Herald (online ed, Auckland, 26 May
2015).
8 Alison Cleland “Focus on Welfare: The Importance of Personal Information to Youth Justice Decisions in Aotearoa / New Zealand”
[2012] NZ L Rev 573 at 590.
7 At 578.
' At 592.

11
Jonathan Coleman “New youth forensic mental health services announced” (press release, 17 November 2011).

2 Coleman, above n 10.





C How should we respond?

The youth justice system, its key players, and particularly the Youth Court process, have the ability to
better respond to young people with neurodisability. We know that young people should be held to
account to the degree their disability gives the capacity to allow. We know that punishment doesn’t
change brain impairment. We know that what does assist is structure, support and supervision.

Specific neurodisabilities may challenge current practice. For example, current research shows a high
prevalence (up to 60%) for Oral Language and Communication (OLC) difficulties in young people
within the youth justice system.*® The Youth Court, and especially FGC processes, rely heavily on the
oral language abilities (everyday talking and listening skills) of the young offender, who needs to
listen to complex and emotionally charged accounts of the victim’s perspective and formulate his/her
own ideas into a coherent narrative. This narrative is then judged by the parties affected by the
wrongdoing as either adequate or not. A language or speech difficulty will significantly impact upon a
young person’s ability to understand and positively engage with Youth Justice processes.

Our challenge is to better recognise and support young people with OLC disabilities, to take into
account that a young person in the Youth Court may only have the level of comprehension of a 7 or 8
year old, and consequently might struggle to participate in the FGC and Court process. This will
influence the appropriate support provided and strategies for breaking down information e.g. what the
FGC plan means he or she has to do, presenting information visually, checking understanding and
comprehension, teaching important vocabulary (for example, what “breaching bail” means).
Individually tailored education plans will need to be made that are explicitly aimed at building oral
skills. Ideally, the young person will be supported by a Speech-Language Therapist. Finally, our
response will be specific to and will cater to our unique cultural and linguistic environment of
Aotearoa New Zealand.

The time has come to provide a comprehensive health response to all these issues, with an emphasis
on early identification and early intervention. At the same time, the Youth Court must continue to be
supported by appropriate experts and community groups who can identify these issues amongst young
offenders and ensure that the response by the youth justice system is appropriate in all the
circumstances.

2. Addressing disproportionate Maori offending rates in the youth justice system,
particularly in the Youth Court

The disproportionate overrepresentation of young Maori in our youth justice system is long-standing,
well documented, and worsening. Most research is clear that this disproportionality is the result of a
combination of both long term social and economic disadvantage dating back to New Zealand’s
colonisation and current systemic discrimination. The extent to which each of these factors
contributes to the disproportionality is unknowable.

Moreover, while apprehension rates for both Maori and non-Maori young offenders are decreasing,
the rates are decreasing much faster for non-Maori than Maori, so the disproportionality of Maori
young offenders within the system is getting worse, not better.

3 Hennessey Hayes and Pamela Snow “Oral language competence and restorative justice processes: Refining preparation and the
measurement of conference outcomes” Trends and Issues in Crime and Criminal Justice: Australian Institute of Criminology (463
November 2013).





In New Zealand, 23% of the 14 — 16 year old population are Maori.** The vast majority do not come
into contact with the youth justice system. However, those who do come into contact with the youth
justice system are disproportionately represented at every stage of the process. The number of young
Maori aged 14 — 16 who appear in the Youth Court is 5% of the total population of 14-16 year old
Miori."> However, Maori make up 52% of apprehensions of 14 — 16 year olds,* and 55% of Youth
Court appearances.”’ Maori youth offenders are given 66% of Supervision with Residence orders (the
highest Youth Court order before conviction and transfer to the District Court). *® In some Youth
Courts the percentage of those Maori young offenders appearing in the Youth Court is over 90%.

This disproportionality is unacceptable. These figures have long term implications and tell their own
quiet story of deep-seated disadvantage. Recent research from the longitudinal study conducted by
Canterbury University and Professor David Fergusson tends to suggest that Maori young people who
are disconnected from their culture and cultural roots make up the vast proportion of Maori youth
offenders.” In reality this may just be another way of pointing to the effects of long term socio-
economic disadvantage: i.e. those Maori families who are most disadvantaged are most likely to be
disconnected from their culture. At any rate, the issue of disproportionate Maori youth offending is
more complex and subtle than is often recognised in this vitally important discussion.

Rangatahi Courts are sittings of the Youth Court that are held on the marae, following Maori kaupapa
(ideology) and tikanga (culture). The Rangatahi Court initiative was established in 2008 as a response
to the disproportionate rates of young Maori in the Youth Court.” The aim of the Rangatahi Courts is
to reduce reoffending by young Maori and to provide the best possible rehabilitative response, by
encouraging strong cultural links by involving local Maori communities in the youth justice process.

Attempts to tackle the issue of Maori overrepresentation in the youth justice system must necessarily
consider the, often debated, wider historical and modern context of Maori social, economic, political
and cultural marginalisation and, also often highly politicised, Maori aspirations for self
determination. Consequently, therapeutic and restorative theories do not always fit comfortably with
the Rangatahi Court model:*

The theory of restorative justice implies that offending has disrupted an otherwise
functional life — that offending is abhorrent and abnormal, to the offender and their
community. Arguably, it is also predicated upon homogeneity and shared values
across society. The language of such theory is instructive — to restore, repair,

1 Calculated using statistics for 14-16 year olds in the mean year ended 31 December 2012 from Statistics New Zealand “Maori Population
Estimates: Mean Year Ended 31 Dec 1991-2012” (undated) <www.stats.govt.nz>; Statistics New Zealand “Infoshare” “National Population
Estimates” “Population” “Population Estimates DPE” “Estimated Resident Population by Age and Sex (1991+) (Annual-Dec)” (undated)
<stats.govt.nz>.

'8 Calculated using statistics for 14-16 year olds in the mean year ended 31 December 2012 from Statistics New Zealand “Maori Population
Estimates: Mean Year Ended 31 Dec 1991-2012” (undated) <www.stats.govt.nz>; Statistics New Zealand “Child and Youth Prosecution
Tables” “Multiple-Offence Type Prosecution” (undated) <www.stats.govt.nz>.

%8 Calculated using statistics for the mean year ended 31 December 2012 from Statistics New Zealand “New Zealand Police Recorded Crime
and Apprehensions Tables” (undated) <www.stats.govt.nz>; Statistics New Zealand “Annual Apprehensions for the Latest Calendar Years”
(undated) <www.stats.govt.nz>.

7 Calculated using statistics for the mean year ended 31 December 2012 from Statistics New Zealand (www.stats.govt.nz) “Child and Youth
Prosecution Tables” “Multiple-Offence Type Prosecution”.

%8 Calculated using statistics for the mean year ended 31 December 2012 Statistics New Zealand (www.stats.govt.nz) “Child and Youth
Prosecution Tables” “Multiple-Offence Type Youth Court Order”.

19 Joseph M Boden, David M Fergusson and Danette Marie “Ethnic Identity and Criminal Offending in a New Zealand Birth Cohort” (2009)
42 Aust NZ J Criminology 354 at 354.

2 For a comprehensive discussion on the Rangatahi Court refer to Judge Heemi Taumaunu “Rangatahi Courts of Aotearoa New Zealand: an
Update” (paper presented at the International Indigenous Therapeutic Jurisprudence Conference, University of British Columbia,
Vancouver, 9-10 October 2014).

2 Alison Cleland and Khylee Quince Youth Justice in Aotearoa New Zealand (LexisNexis, Wellington, 2014) at 251.
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rehabilitate, reconcile. All of these terms assume a state of functionality before the
harm — a state to which we desire the offender to return. This belies the reality of the
lives of many offenders (emphasis added).

It has been argued that restorative and therapeutic processes cannot in and of themselves address the
effects of intergenerational marginalisation that contribute to Maori overrepresentation in the criminal
justice system. One way to begin addressing structural inequalities, while strengthening families and
communities to promote positive cultural identities within the context of youth offending, is to tackle
these challenges through the lens of ‘transformative justice’.?? Transformative justice focuses on
transforming or changing the life of the offender, in an attempt to improve the conditions in their life
that are risk factors for offending. This approach looks beyond the individual offender, and even
beyond their family, and acknowledges and addresses wider contextual issues that have influenced the
offending and the current state of the offender.?

To date, the Rangatahi Court has pioneered a transformative approach to youth offending. The
Rangatahi Court process, with its recognition of Maori custom and protocol, involvement of marae
communities and holistic approach to the wellbeing of whanau and their young people, is one of the
most successful innovations of the New Zealand youth justice system.

Additional thoughts not yet fleshed out, but which will require resolution in the next 10 years include:

— That it is asking a lot of indigenous communities to put their faith in the law as a healing
agent. The CYPF Act which provides for significant iwi involvement may need to be more
fully implemented

— Restorative justice is predicated upon there being some kind of conditions that we are “happy
to return to.”

— What of young people not dealt with in the Rangatahi Court process, but who have the same
challenges, and often worse circumstances? What of the relevance of Maori identity and
particularly circumstances of inequality, in the disposition of offenders who have not been
dealt with by way of an FGC plan?

— So far, the Rangatahi Court is still a monitoring body, which means that the young person has
managed to gather up some kind of whanau support to formulate an FGC and a plan. What if
the young person does not have those resources, the “social and cultural capital”, at their
disposal?

Iwi remand services

The legislative mechanisms designed to allow Maori communities to look after their own rangatahi
have not eventuated. The “remand provision” in s 238(1)(d) provides for young offenders to be
delivered into the custody of an approved Iwi Social Service or approved cultural service, as well as
the Chief Executive of CYFS.

This provision affirms the aspirations for increased Maori self-determination and protection that were
originally incorporated into the Act, and which are increasingly affirmed in modern legal and

22 Cleland and Quince, above n 20, at 251.
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constitutional discourse in New Zealand. However, this provision has been dormant for 25 years and,
by and large, has remained unused to date.

One possible barrier to realising the potential for remanding rangatahi to Iwi Social Services is
resources. In a climate where access to funding by government departments is competitive, and
considerable resources are needed to build Iwi Social Services appropriately, it is not difficult to see
why this provision may have languished.

However, it would be remiss not to acknowledge the contemporary and principled relationships of
partnership between the government and Maori. It is thought that the Treaty of Waitangi is a
touchstone against which all Crown actions, including law, policy and practice within New Zealand
should be evaluated.? Therefore, in reality, if Maori are to be able to tap into the processes enabled
under the Act, arguably the government has a duty to participate in the growing of resources, such as
iwi and community services.

Cultural and community reports

Section 336 allows the court to obtain a cultural or community report before sentencing a young
person to a formal order under s 283. However, this provision is seldom used. It is ripe with potential.
Cultural reports assist the court to ensure that it deals in a culturally appropriate fashion during the
sentencing process. The report provides a holistic assessment of the child’s cultural heritage,
environment, affiliation, needs and wishes. For example, a young person from a migrant community
will have different and specific cultural circumstances and needs that should be considered before an
appropriate order is made.

In the Youth Court, the Judge’s powers to obtain a cultural report under s 336 are the same as the
powers granted in the Family Court under s 187. There is currently no Youth Court protocol in place
to guide a Judge as to when a cultural report might be appropriate, the process for selecting an
appropriate cultural report writer, or what might be within the scope of a cultural report. However, the
Family Court does have two comprehensive sets of guidelines available for cultural report writers, one
of which is specifically for Maori cultural report writers, which the Youth Court “borrows” in the
absence of its own protocol.”

With respect to Maori, the provision for the consideration of cultural factors when sentencing, in both
the adult®® and youth jurisdiction, is a legislative attempt to engage with the asymmetry of Maori
representation through culturally specific sentencing to fit the circumstances of the offender. Indeed,
when reflecting on Maori overrepresentation in the criminal justice system, Justice Williams has
noted that “the statistics suggest trying to do something different on a wider scale cannot possibly do
any harm”.*’

Justice Williams has argued that culture and background will always be relevant to sentencing, if the
sentence is to fit not just the crime but the offender: *®

[...] while there is no longer room for tikanga-based approaches to the criminal
verdict inquiry, there is substantial room for tikanga to speak in the sentencing

2 Alison Cleland and Khylee Quince, above n 8, at 256.
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in the Family Court (October, 2006).

% Section 27 of the Sentencing Act 2002 provides for pre-sentence cultural reports to be ordered.
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process and therefore, for whanau and hapii to wrest some measure of control back to
the kin group. After all, in a whanaungatanga-based culture, kin group responsibility
for the wrongs committed by a member of the group is assumed. The tikanga of muru
(restitution) reflects that basic idea. Finding means by which that kin group can
participate in sentence selection processes, whether therapeutic or otherwise, assists
the kin group and therefore the wider community to take responsibility for offenders
in a manner consistent with tikanga Maori and good criminal justice practice.

The Rangatahi Court, through the incorporation of tikanga-based programmes, is working towards a
more culturally responsive approach to sentencing. The early evaluations of this approach are very
positive and the model will continue to evolve and grow over time.

Lay advocates do allow a cultural dimension to be incorporated into the youth justice and the Youth
Court process — as described in 3, below. Through lay advocates Youth Courts are obtaining the
cultural advice and background which for too long was far from explicit in the Court process. In ten
years time we look forward to national network of lay advocates, actively and effectively representing
the interests of whanau, hapu and iwi.

FGCs and Maori

Evidence shows that the experience for Maori young people in terms of family involvement, and
consequently consensus decision making, is different to the whanau, hapt and iwi network that the
Act envisaged. The archetypal FGC in New Zealand involves “a young Maori boy and his mum” -
which, in reality, is the whanau that many young Maori are raised in.?® This fact issues an immediate
challenge to the goals of the Act, including the procedural objective to involve the offender’s whanau
through consensus decision making, and the long term goal of strengthening their family. It has been
argued that in order for these statutory goals to be realised, they need to go hand in hand with real
social and economic commitment to change the condition in which offending behaviours are
fostered.*

The legislation’s aspirations for a more culturally appropriate conferencing system are also yet to be
realised to their fullest potential with respect to the FGC venue and organisation. Most FGCs are held
in Child, Youth and Family (social welfare) premises:*

This is not neutral territory, and it is particularly confronting for Maori, many of
whom have longstanding negative associations and relationships with state agencies,
including social welfare.

Although the legislation allows for an FGC to be conducted at any appropriate venue, for example a
marae, and while the Rangatahi Court endeavours to facilitate a more culturally appropriate venue for
monitoring FGC plans, very few actual FGCs are conducted on a marae.

In 2012, the Ministry of Social Development undertook a comprehensive review of the FGC
process.* Consequently, a significant amount of work is underway to strengthen FGCs, and there is a
genuine acknowledgement and willingness across all agencies to improve the FGC process, and to
allow joint facilitation of FGCs between the state and Maori.

2 Alison Cleland and Khylee Quince, above n 20, at 163.
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3. A community of Lay Advocates; the “Conscience of the Youth Courts?”

Lay advocates were “created” with the Act in 1989 and have no known counterpart in any other
legislation anywhere in the world. The role of the lay advocate was legislatively created to serve two
principal, but not exclusive, functions. These are to:

- ensure that the court is made aware of all cultural matters that are relevant to the proceedings;
and

- represent the interests of the child's or young person's whanau, hapt, and iwi (or their
equivalents (if any) in the culture of the child or young person) to the extent that those
interests are not otherwise represented in the proceedings.

Despite this visionary new role created for the Youth Court being funded by the state, irrespective of
means, lay advocates were simply not used in the youth justice process in any meaningful way until
2008. In that year, New Zealand’s first Rangatahi Court was launched. Lay advocates played a crucial
role in the operation of that Court:®

It is clear that the [...] Act envisaged a person of mana (status/reputation) who could
support the person’s whanau, hapii and iwi and advise the court of any whanau
context of which it would not be aware, which would be relevant to any decision
making about the young person.

Such has been the demonstrable value of lay advocates in the Rangatahi Courts, and the youth justice
process generally, they quickly become ‘mainstreamed’ into many Youth Courts. Lay advocates are
now an established and growing part of the Youth Court process and are adding real value to it.
Reports provided by lay advocates often uncover family issues and dynamics that CYFS social
workers cannot penetrate, especially when families take a “closed-rank™ position to government
agencies. Families are given a voice by lay advocates, relieving youth advocates of the dual, and often
conflicting, tasks of presenting the views of young offenders and their families. Insightful advice as to
cultural factors involved in the offending, or necessary as part of any subsequent intervention
package, is being provided.*

This gives the court a deeper pool of information that it can use to craft appropriate responses to the
young person and his or her family. It also helps the Judge and kaumatua (elders) in the Rangatahi
Courts to draw connections to the young person’s family in a “strengths-based” manner. Often, elders
can inform a young person, using the lay advocate’s information, of ancestors who have played an
important role in the local community. A recent evaluation of Rangatahi Courts found that the role of
the lay advocate was regarded as crucial by families and by professionals:*

We learn a lot more about the rangatahi and their whanau through the lay advocates
and the Rangatahi Court process. This is really important for us so that we know the
circumstances surrounding the rangatahi and what we need to address.

The growing appointment and use of lay advocates constitutes one of the biggest changes in Youth
Court operations in the last 20 years and more lies ahead. Recently, much energy and work has gone
into the vitalisation off the use, coordination and training of lay advocates. These efforts have
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culminated in the publication of the first Lay Advocates Handbook in June 2014.% This Handbook
provides a comprehensive overview of the processes, boundaries and intricacies of the lay advocate
role. There are currently 105 in the pool of lay advocates that are available for appointment to a
Youth Court proceeding.*” It is expected that this number will grow in the years ahead. The ultimate
goal is of course the provision of expert lay advocates available for families and as specialist cultural
advisers in all Youth Courts in New Zealand.

Finally, it should perhaps be observed that the statutory name ‘lay advocate’, viewed through a 2014
lens, now seems a little outdated. While the statutory language must be adhered to, there is the
potential for it to convey the wrong impression in today’s climate. Lay advocates are no well-meaning
amateurs, untrained do-gooders, or second-tier participants in the process. Rather they might be better
understood as ‘community advocates’, ‘cultural advocates’, or ‘family/whanau advocates’. They will
be highly trained in other walks of life and/or experienced in working with young people and their
families/whanau. They will inevitably be highly respected within their communities. And they will
have a highly developed knowledge of different cultural perspectives and values.® In ten years time
they will be making a significant contribution to the Youth Court process and will have become a vital
and independent voice in the process. By 2025 lay advocates may become the “cultural conscience”
of the Youth Court — and a true community voice in the process.

4, Therapeutic jurisprudence, selective monitoring and the team approach. (And, the end
of a two tiered Youth Court, with all Youth Court fully serviced by a suite of expert
“clinicians”).

Therapeutic jurisprudence examines the role of the law as a therapeutic agent in relation to legal rules,
legal processes and the role of the legal profession. In relation to the court process, therapeutic
jurisprudence focuses on the role of the court and court processes in improving the wellbeing of
parties to its processes.*

One of the basic premises of the therapeutic movement has been to refocus the court from merely an
outcome to focus on the court process itself. The court response identifies the underlying causes of
offending and takes a problem-solving and solutions focused approach to criminal offending:*

Therapeutic jurisprudence proposes a broadening of the role of the Judge, which has
traditionally been limited to fact-finding and law-applying. Therapeutic jurisprudence
asks why the judicial role should not extend to the search for solutions to an
individual’s cycle of offending.

In the context of youth justice, the main therapeutic premise is that effectively reducing offending
requires the underlying causes of offending to be addressed via a holistic approach and taking into
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account family context, social background, mental health, drug and alcohol issues and other
environmental factors.*

The principles of the CYPF Act allow scope for a therapeutic response by providing that any
measures for dealing with a child or young person’s offending should, so far as it is practicable to do
so, address the underlying causes of offending.*? Perhaps more than any other court in New Zealand,
the Youth Court and its founding legislation is best suited and placed to utilise a therapeutic
jurisprudence approach. There are also clear efforts to incorporate therapeutic principles in the
operation of the Youth Court, for example:

- Regular monitoring of a young person’s FGC plan in court (usually every two weeks);
- Continuity of Judge (where possible) throughout the proceedings;

- A coordinated, multi-disciplinary team approach with access to the necessary wraparound
services;

- Direct engagement and dialogue between the Judge and the young person; and
- Routine forensic and education screening.

Therapeutic principles and approaches have also been incorporated into the development of a number
of specialised Youth Courts including the Youth Drug Court, Cross-Over List, Intensive Monitoring
Group and Rangatahi Courts.

A Youth Drug Court

The Christchurch Youth Drug Court (YDC), initiated by Judge John Walker in 2002 and now led by
Judge Jane McMeeken, was developed after a need was identified for addressing the linkage between
alcohol and other drug use and offending. The aim of the YDC model is to facilitate better therapeutic
intervention for repeat offenders who have a serious drug or alcohol dependency which is contributing
to their offending.

While the YDC has some different features to an ordinary Youth Court, the FGC process is still
integral to the YDC and young people are expected to achieve the goals set out in the FGC plan. An
offender is not sentenced until they either successfully complete their goals or they are discharged
back to the ordinary Youth Court or District Court. The YDC is voluntary for the young people
identified as suitable candidates and they can elect to go back to the Youth Court at any time.

The underlying philosophy is therapeutic. Part of the Judge’s role is help to change behaviour by
acting in a preventative way through intervention. In exercising therapeutic jurisprudence the
authority of the Judge is of considerable importance in the process, providing sanctions for failure to
engage in the treatment, and providing praise and reinforcement where progress is made.

The process has been shown to be very successful in reducing reoffending. The two critical features
are:

# Keith Evans “The Intensive Monitoring Group and Youth Justice” (Master of Philosophy Thesis, Auckland University of Technology,
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- Consistency of Judge: The consistency of Judge means that each time the young person
appears in Court he or she is faced with the same Judge. Not only does this mean that the
Judge builds up a detailed knowledge of that person’s case, it enables a relationship to be
established between the Judge and the young person which clearly enhances the treatment
process. The fact that a single Judge is monitoring performance, reviewing the case on a
regular basis and is knowledgeable about the circumstances surrounding the young person
does not go unnoticed by the young person. It is usually the first time a person in authority
has demonstrated such an interest. The positive recognition of progress and the responses to
failures are effective tools employed by the Judge.

- Immediacy of treatment: Immediacy of treatment ensures that any level of motivation on the
part of the young person engendered by the Court process is harnessed as early as possible.
The paralysing debate between agencies as to who is going to be responsible for funding a
treatment programme has to be avoided in order to ensure this immediacy of treatment. The
team approach of the YDC and the agencies involved in it ensure immediacy of treatment.

B Cross-over list

It is no secret that young people who regularly appear in the Youth Court (the serious persistent
offenders particularly) almost always present with care and protection issues. In New Zealand, three
quarters (73%) of young people in the youth justice system have been the subject of CYFS
notifications — i.e. there have been concerns of abuse or neglect at some point in their lives.** These
young people present a difficult challenge to the criminal justice system. On the one hand their
backgrounds of abuse and environmental dysfunction categorise them as vulnerable victims in need of
help; on the other, their offending demands accountability and creates damaged victims.

Typically, youth offending is dealt with in the Youth Court while care and protection issues are dealt
with in the Family Court under entirely different proceedings with a different Judge. Despite the
existence of an Information Sharing Protocol between these two courts, there is often a lack of
communication between the jurisdictions and concurrent offending and care and protection
proceedings have not been streamlined. The potential consequences from the failure to share
information can be disastrous. For example, the Family Court might remove a young person from a
home because of abuse, and the Youth Court might inadvertently bail that young person to the same
abusive home.*

In response to operational deficiencies, a ‘cross-over list’, pioneered by Judge Tony Fitzgerald, has
evolved for children and young persons that are appearing in the Youth Court, but are first identified
as having a ‘care and protection’ status. On a ‘cross-over list’ day, a Judge with both a Family and
Youth Court warrant will manage the young person’s case by addressing both youth justice and care
and protection issues at the same hearing. The ‘cross-over list’ streamlines proceedings, reduces court
appearances and minimises the chances of either court unintentionally subverting actions taken in the
other.*

3 Centre for Social Research and Evaluation Te Rokapu Rangahau Arotake Hapori Crossover between Child Protection and Youth Justice,
and Transition to the Adult System (July 2010) at 8 as cited in Judge Peter Boshier Achieving Equity: Our Children’s Right to Opportunity
(Wellington 2012) at 4.
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C Intensive Monitoring Group

A further example of therapeutic jurisprudence is Auckland’s Intensive Monitoring Group (IMG)
Court. Established in the Auckland Youth Court by Judge Tony Fitzgerald in 2007, the IMG operates
as a solutions-focussed court for young people considered to be at particularly high risk in terms of
mental health concerns and/or alcohol/drug dependence.

In order to be eligible for the IMG, a young person must first be identified as having ‘care and
protection’ status, as discussed above. After an entry of ‘not-denied’ is made, an assessment must be
made that the young person has moderate to severe mental health concerns and/or moderate to severe
drug or alcohol dependency, and that they are at a medium to high risk of reoffending. The young
person must also be deemed suitable for the therapeutic process.*® Once in the IMG Court, the young
person’s FGC plan will be monitored fortnightly, using a non-adversarial approach and a
multidisciplinary team. The subsequent intensive therapeutic support for the young person does not
welfarise the response: there is still a justice focus in that the young person must complete a FGC Plan
and could still be subject to formal orders. However, the IMG Court provides a flexible and effective
way of addressing some of the needs which may have driven the young person’s offending.

There are four primary components that contribute to the effectiveness of the IMG:*’

- Coordinated service delivery: The IMG Court brings together a large and varied group of
professionals to discuss the young person’s needs, and to oversee and monitor the provision
of services and therapeutic interventions;

- Case management and monitoring: The Judge closely and frequently monitors the young
person, resulting in both the offender and the professionals involved being held to account;

- Small caseload: At any one time, there are only a maximum of 10 cases in the IMG Court,
enabling proper engagement with each intervention; and

- Court environment: The Court is structured so that the young person is sitting just a few
meters away from the Judge. The atmosphere is intimate and personal, with the Judge taking
an interest in the personal life of the young person.

All these initiatives have provided valuable lessons for the Youth Court as a whole. But too often they
have been seen as separate from the Youth Court and a specialised part of it — while the Youth Court
proper has reverted to an adapted form of the adult “criminal list” in the District Court. The challenge
over the next ten years is to “mainstream” these lessons within the Youth Court. In 10 years time I
hope the Youth Court itself will be regarded as New Zealand’s original “problem
solving/therapeutic/solutions focussed Court.” Perhaps that was always the legislative dream — we just
did not realise it nor have the language to describe it. In 2025 there will be consistency of judge, a
team approach, consistency and immediacy of service delivery, regular monitoring and small case
loads in the Youth Court - a Court restricted, as was always the aim, to our most serious and damaged
young offenders.

“% Intensive Monitoring Group Charter (version at April 2013) at [3][b].
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In 2015 there are too many inconsistencies in the services available to Youth Court. Education
Officers, Lay Advocates, drug and alcohol clinicians, and, to a lesser degree, forensic services are not
available in every Youth Court — even the larger Courts. The value and importance of these services
are unarguable and all of these services should be available in every Youth Court. It is wrong in
principle that there is such variation in the availability of services for young offenders. Access to
appropriate services should not depend on geographical good luck based on where a young offender
lives. In 2025, immediate and comprehensive expert services will be available to all Youth Courts and
the wider youth justice system.

5. Some Other Dreams: Significant Advances in our response to female offenders,
Education Services in every Youth Court; and developing academic and jurisprudential
youth justice area.

A Keeping young people in education

There is an unarguable and clear link between a lack of engagement in education and youth offending.
While there are no accurate figures, anecdotally it is thought that up to 65-70% of offenders in the
Youth Court (and only the most serious 20% of offending results in Youth Court charges) are not
formally “engaged” with the education system. The word “engaged” is used advisedly. Technically,
many are not truants, because they are not meaningfully enrolled at any secondary school to be a
truant from. They are simply not in the formal education system.

Any effective and meaningful youth justice response must include education. All those involved in the
youth justice community accept that educational involvement is one of the most significant protective
factors in a young person’s life. It builds resilience. Re-engagement in education is probably the most
effective response that the youth justice system can make to repetitive youth offending. The statutory
mandate contained in the CYPF Act to address the causes underlying a child’s or young person’s
offending is a power vehicle to mobilise comprehensive and effective educational intervention. While
there is no “magic bullet” to reduce youth offending, if there was, it would be to keep every young
person meaningfully involved in education, preferably “mainstream” education, for as long as
possible.

The increased provision of Education Officers in Youth Courts around the country has proven
invaluable. There are now nine Youth Courts and four Rangatahi Courts that are serviced by specialist
employees of the Ministry of Education, with a further seven Courts that are able to access written
education reports. The Education Officer’s role is to:

- Provide timely, useful and accurate information about a young person’s education status for
the Youth Court;

- Help address a young person’s education needs;

- Assist the FGC Coordinator to determine whether a more detailed education assessment is
required; and

- Assist the young person to re-engage in education or vocational training (if suitable).

The Education Officer will draw on information such as:

- Enrolment status and schooling history;
- History of any suspensions or exclusions;





- Specialist education services received,
- Achievement data; and
- Relevant education information e.g. attendance, attitude, strengths etc.

In 2025, every Youth Court in New Zealand will benefit from the specialist expertise of an Education
Officer. Judges and Youth Court stakeholders will be provided with comprehensive information about
a child or young person’s educational history, specific educational needs, and learning or behavioural
difficulties already identified flagged by the school. Young people that have become disengaged with
education will be either transitioned back in to mainstream education or to some other vocational
pathway or meaningful alternative. Every FGC plan will address the young person’s education needs.
Youth justice professionals will work creatively and collaboratively with the Ministry of Education.

I am already encouraged by the growing and shared recognition of the importance of education for
young offenders, and the commitment to prevention, early intervention and effective transitioning of
young offenders back into education. Already there have been significant changes in the attitudes of
New Zealand secondary schools to retaining their most difficult young people. Increasingly, it seems
to be accepted that excluding or expelling a problem does not “solve” the problem for the community,
it only “relocates” it. There really has been a sea change in the attitude of most schools and we are
seeing the benefits in youth justice. Youth Court numbers have halved in the last 5 years. The rates of
appearances in Court have reduced dramatically. While it is difficult to isolate a single factor, the
view of most is that the increased commitment by the Ministry of Education and schools around New
Zealand to retaining students within the school community has been a significant contributing factor.
Long may this continue. And improve.

Perhaps the greatest challenge for this area of youth justice in the future will be for schools. Schools
are the community’s ultimate, and certainly its frontline, “crime fighters”. Schools that engage and
involve as many young people as possible, and for whom exclusions/expulsions are a rarity, provide
an enormous service for the justice system and their country. Their efforts bring down the crime rate.
Schools are not usually cast in this role. The language of crime fighting is seldom attributed to the
educational community. But it should be. Simply put, young people who are at school, or who are
able to access some form of meaningful educational or vocational training, are unlikely to become
adult criminals.

B Female offenders

In 2013, only 18% of Youth Court charges were female, making up a relatively small minority of
youth offending.”® However, relatively, there are more female youth offenders in the youth justice
system now than twenty five years ago. While youth offending generally is decreasing, female
offending, and particularly violent offending, is decreasing at a much lower rate than male offending,
meaning there are more young female offenders in the system. Between 2006 and 2012, the rate of
apprehensions for males decreased by 21%, but only 14% for females.

Violent offending by young female offenders has also been a particular concern. The rate of
apprehensions of girls for violent offences has increased steadily in the last 20 years, reaching its peak
in 2010. A positive development is that this rate declined in 2013, however continues to fluctuate.*
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There is an almost complete lack of comprehensive research on the particular situation of girls in the
youth justice system in New Zealand.® It has been suggested that females present to Courts with
unique concerns that the system needs to be wary of and careful to address. Some suggest that the
“most common pathways to crime (for women) are based on survival (of abuse and poverty) and
substance abuse”.”" Issues which may be drivers of crime which affect women exclusively or more
than men might include (unwanted) pregnancy, (adolescent) motherhood, sexual abuse, sexual assault,
domestic violence and depression. Sexual abuse is particularly prominent among young women who
offend. Dr Donna Swift, who carried out research through interviews of 1704 girls and 1720 boys in
Nelson, New Zealand notes that: >

[i]t is well documented in New Zealand that 1 in 4 females have been victims of
sexual violation and both international and national research acknowledges that many
females who end up in the justice system have also been survivors of sexual violation.
During their interviews, many girls spoke about their unwanted sexual experiences.
The girls’ quotes scattered throughout this report provide the evidence. A girls’
reputation for violence almost always paralleled her experience of sexual abuse.

New Zealand’s Youth Offending Strategy 2002 noted a scarcity of programmes targeting young
female offenders in New Zealand.” This continues today. Dr Swift advocates for the development of
female specific programmes in her research, stating that her findings “highlight the need for New
Zealand to follow international prevention and intervention strategies. These use a gender specific,
gender responsive and trauma informed approach to address girls’ use of violence and anti-social
behaviour. This means programmes must be designed specifically for our girls and young women.”**

In 2025, the New Zealand youth justice system will be fully equipped with a suite of female-specific
intervention programmes that are based on current evidence as to what rehabilitation programmes and
approaches work for young female offenders. These programmes will be accessible to all stages of the
youth justice process, from community-based intervention, FGC referrals, through to formal Court
intervention and custodial orders.

C Youth justice academic and jurisprudential development

New Zealand is home to some of the world-leading academics in the field of youth justice, and
specialised youth justice courses are currently taught in two universities by top academics. Legal
academics play a vital role in the functioning of our youth justice system. They provide independent
and informed commentary on current policy, practice, research and evidence. They challenge the
ways that we think and work. They are often harbingers of new ideas.

In the future, | look forward to a robust and expansive body of youth justice jurisprudence and
academic learning in New Zealand. By 2025, every law faculty in New Zealand will have a youth
justice course taught at undergraduate level and a range of post-graduate programmes that specialise
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in specific areas of youth justice, for example youth forensics. I also look forward to a distinct series
of law reports that catalogue Youth Court decisions and cases involving children and young people.

Conclusion

Imagine ...

1t’s easy if you try
- John Lennon

In writing this paper, my aim was to encourage reflection on the current Youth Court and how it
might be improved. While we may not be able to image what the Youth Court will look like in fifty
years, | have no doubt that it will continue to be an exciting place to practice.

When we envisage what the Youth Court could look like in the future, we are inevitably influenced by
our current understanding. Therefore, the five areas for improvement that | have identified are, in fact,
small steps towards fully realising the framework currently provided for under the CYPF Act. While
on paper they may seem obvious or incremental, | believe, if properly executed, these small changes
will have profound and long-lasting implications for the young people and communities that we serve,
and our wider system as a whole.

Imagine the profound change to our system if we were to properly identify, diagnose and respond to
young people in the Youth Court that present with a single or number of co-existing neurodisabilities.
If we held young people accountable to the degree that their disability and capacity allows. If we
tailored Youth Court and FGC processes to accommodate oral language competency deficits. Imagine
if the disproportionate representation of Maori in our Youths Courts and in our system generally
started to decrease. Imagine what it would look like if those legislative mechanisms designed to allow
Maori communities to respond to their own rangatahi were fully realised. Imagine a fully mobilised
and professional community of Lay Advocates promoting cultural, family, whanau, hapt and iwi
interests in all Youth Courts. Imagine a Youth Court where, no matter the geographical location,
every young offender has access to the highest standard of professionals, clinicians, programmes and
consistent therapeutic monitoring. Imagine more young people in school, and less coming into contact
with the justice system. And if they do, imagine what it would look like to have Education Officers in
each Youth Court to facilitate informed and effective transitioning back into some meaningful form of
education. Imagine an expansive and thriving academic culture educating and training the next
generation of youth justice practitioners and thinkers.

When we start to imagine what the Youth Court of 2025 might look like, perhaps we do not need a
crystal ball to look further. We can already see that we have some challenging, but exciting work cut
out for us in the not too distant future.

A conference such as this is the perfect opportunity for us to gather as practitioners and colleagues, to
guestion and challenge current practice, to exchange ideas and to indulge in some big-picture
visioning. As youth justice practitioners | believe that we are well equipped to meet these current
challenges head-on and to come up with collaborative and innovative solutions.
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Te Koti Rangatahi — He Korero Whakamarama i te Kaupapa:
The Rangatahi Court — Background Paper

The purpose of this document is to define what Rangatahi Courts are (“the Rangatahi Courts”)
and to explain how they work. It is intended that this is a “living document” which will be
updated as required in order to keep all concerned informed about the Rangatahi Courts and
their operation. This version is as at 1 June 2015.

Visitors welcomed onto Wairaka Marae in Whakatane at the launch of the Mataatua Rangatahi Court — 11 June 2011

Rangatahi Court: Overview and Goals

1. Rangatahi Courts operate within the jurisdiction of the Youth Court of New Zealand. The
Youth Court is itself a division of the District Courts of New Zealand. All Rangatahi Court
Judges are District Court Judges who have also been designated as Youth Court Judges.

2. Rangatahi Courts are not a separate system of youth justice. Neither does the Rangatahi
Court process remove the Youth Court’s business to the marae on a wholesale basis.
Rangatahi Courts operate after a young person has appeared in the Youth Court, admitted
the charge (or has denied a charge which has subsequently been proved), after a Family
Group Conference (“FGC”) has taken place (as is required by statute in every case) and after
an FGC plan has been formulated. The FGC plan will record any agreement that the plan be
monitored at the Rangatahi Court. In essence, Rangatahi Courts monitor the performance
of FGC plans and, when appropriate, will apply sentencing options available to the Youth
Court.

3. Rangatahi Courts apply the objects and principles in the Children, Young Persons and Their
Families Act 1989 (“CYPF Act”). Rangatahi Courts are primarily designed to target and deal





with young Maori offenders. However, all young offenders, regardless of race, ethnicity or
gender are eligible for entry.

4. Rangatahi Courts are a judicially-led initiative primarily established to provide a more
culturally responsive and appropriate process. The overall vision was to promote better
engagement with, confidence in, and respect for the youth justice process. Rangatahi
Courts provide an opportunity to draw upon the resources of local marae communities and,
in this way, operate consistently with the objects and principles of the CYPF Act.

5. The focus of the Rangatahi Courts is to develop a more culturally appropriate process and
to increase respect for the rule of law. This is properly within the Court’s mandate to deliver
on. The primary goal is not to reduce reoffending, which will largely depend on the quality
of the FGC plan and the resources enlisted. While reducing reoffending remains of
paramount importance to the wider criminal justice system, it is beyond the function and
responsibility of the court process alone.

6. The goals of the Rangatahi Court are designed so that young offenders, whanau, hapda, iwi,
victims, stakeholders and local communities who engage with the Rangatahi Court:

a. Have confidence in and respect for the Rangatahi Court and the rule of law;
b. Understand Court processes, what is expected of them and what they can expect;
c. Arerespected as individuals while engaged with the Rangatahi Court;

d. Have access to a more culturally appropriate process of dealing with young
offenders.

7. The specific goals of the Rangatahi Court are to:

a. Honour and apply the objects and principles in the Children, Young Persons and
Their Families Act 1989;

b. Hold the young person accountable and ensure victim interests are addressed;
c. Address the underlying causes of the offending behaviour;

d. Use te reo Maori, tikanga and kawa (Maori language, culture and protocols) as part
of the Court process;

e. Increase the involvement of whanau, hapi and iwi in the Court process;

f. To assist young Maori offenders to learn about their Maoritanga (cultural identity),
and to develop a sense of identity and belonging as a member of a whanau, hapi
and iwi, through the provision of tikanga wananga

8. Rangatahi Courts sit at marae (traditional Maori venues). The Rangatahi Court process
incorporates the use of Maori language, rituals and protocols. The Rangatahi Court process





10.

11.

encourages the involvement of respected elders who sit alongside the presiding judge and
provide valuable insights and advice from a traditional Maori perspective to the young
person and his or her whanau (extended family). Rangatahi Courts encourage young Maori
offenders to learn and deliver a pepeha (a traditional Maori greeting). This requires them to
explore three central issues related to self-identity from a Maori tribal perspective:

a. Ko wai koe? (Who are you?);
b. No hea koe? (Where are you from?); and
c. Nate aha koe? (What is your purpose?).

Those responsible for the establishment of Rangatahi Courts consider that offending by
many Maori youth is related, in part, to a lack of self-esteem, a confused sense of self-
identity, a strong sense of resentment and cultural dislocation. Addressing these issues is a
key aim of Rangatahi Courts — through the reconnection and engagement of young Maori
offenders with their self-identity as Maori. Indeed, these are some of the factors which
must be addressed when the Youth Court is discharging its statutory duty to “... address the
causes underlying the child’s or young person’s offending” (s 208(f) CYPF Act). In a broader
context, when addressing these issues, the Rangatahi Courts acknowledge that the
structural, political and cultural marginalisation experienced by many modern Maori
communities is firmly linked to an inherited history of colonial trauma, alienation and
dislocation from land, culture, customs and language.

Rangatahi Courts were designed to provide, and foster the development of, a
comprehensive suite of culturally appropriate programmes to be accessed by the FGC
forum and run in conjunction with the court. Such a suite of programmes will need to
perform a combination of tasks: provide accountability and responsibility components; deal
with alcohol and drug issues, anger management issues, anti-social attitudes, personal
therapy issues; provide educational or training opportunities; provide support to the young
person, whanau and community to deal with the underlying causes of the offending; and
provide successful transitions for the young person when the programme is completed.

From the outset, it was always the vision that tikanga wananga (cultural programmes) must
be available at every Rangatahi Court, to provide specialist kaupapa Maori interventions
and opportunities for young offenders, including te reo Maori, tikanga, kapa haka, waka
ama, taiaha wananga, noho marae and the like. Programme providers could work with the
whanau and community of the young person at the same time as working with the young
person individually. This is because the underlying causes of the offending will often involve
dynamics within the whanau and community. The underlying causes are rarely confined to
the young person individually. These tikanga programmes could be accessed by all young
offenders in the area where appropriate, not just those who were monitored by the
Rangatahi Court. Without those attending a Rangatahi Court being able to access a tikanga
wananga the Rangatahi Court model is incomplete.
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The launch of the Huntly Rangatahi Court at Wahi Pa - 26 March 2014

Rangatahi Court: Process Summary

12.

13.

All youth offenders must make their first appearance in the Youth Court. If the young
person does not deny the charge, or if the charge is denied and subsequently proved, the
court must order an FGC in every case. If the offending is too serious to be dealt with by an
FGC plan, a formal Youth Court order will be imposed at the Youth Court.

At an FGC, if the charge is admitted, a comprehensive plan is formulated. Part of the plan
may include provision for regular and consistent monitoring of the plan’s progress at a
Rangatahi Court. Successive hearings may be held at the marae as directed by the
Rangatahi Court Judge. After an FGC has been held, a Youth Court Judge is able to direct
that the monitoring of an FGC plan be conducted at a Rangatahi Court. The Rangatahi Court
then monitors the completion of the FGC plan and sentences the young person at the
conclusion of the plan. If the FGC plan breaks down, or new charges are laid as a result of
fresh offending, the matter may be referred back to the Youth Court.

Visitors welcomed onto Te Ohaaki Marae in Huntly at the launch of the Kirikiriroa Rangatahi Court — 7 August 2010

Rangatahi Court: Origins of the Court

14. In the decade preceding the establishment of the Rangatahi Courts a number of Judges, at

the prompting of the late Chief District Court Judge Russell Johnson, became increasingly
concerned with the significant disproportion of young Maori in the Youth Court. At this
time, up to half of all young people appearing in the Youth Court were Maori. It was felt





15.

that the vision enshrined in the CYPF Act regarding Maori young offenders, their whanau
and communities was not being delivered upon. The Youth Court had been launched in
1989 with this founding vision, originally contained in the Puao te Ata Tu report, and
profound expectations for a youth justice process that would be qualitatively better for the
Maori communities it had previously failed.

Against this background, Judge Heemi Taumaunu was commissioned by Chief Judge
Johnson and Principal Youth Court Judge Andrew Becroft to visit Koori Courts in Perth and
Victoria to investigate how the Australian jurisdiction adjusted its Court processes for
aboriginal youth offenders. It became clear that New Zealand’s specific cultural context and
legislation provided an opportunity to conduct appropriate proceedings on the marae on a
strict case by case, and hearing by hearing, basis. Judge Taumuanu was then approved to
proceed with considerations for the use of marae for some Youth Court proceedings.

First Rangatahi Court: Gisborne

16.

17.

18.

The first Rangatahi Court was established in 2008 at Poho-o-Rawiri Marae in Gisborne
under the leadership of Judge Heemi Taumaunu.

In January 2008, the Gisborne Youth Court held a stakeholders meeting. At that meeting,
experienced youth justice professionals expressed concern that they had witnessed
successive generations of Maori defendants make their way through the Youth Court to the
District Court and then to prison. It was agreed at that meeting that the Youth Court should
adopt a new approach and the idea of the Youth Court sitting at a local marae was mooted.

Between January 2008 and May 2008, numerous meetings were held with local iwi and
local iwi leaders to discuss whether there was any support for the idea of the Youth Court
sitting at a local marae. It became evident that there was strong local iwi support for the
Youth Court to sit at Te Poho-o-Rawiri marae. Subsequent meetings were held with local iwi
and hapu leaders, including the late Sir Henare Ngata, the late Dr Apirana Mahuika, Mr
Temepara Isaacs, Mrs Olive Isaacs, Mr Bill Aston, the late Mrs Rawinia Te Kani, and Mr Hone
Taumaunu, to discuss how te reo Maori, tikanga Maori, and marae kawa (ceremonial
rituals), could be incorporated in an appropriate manner with the criminal legal processes
applicable to young people appearing in the Youth Court. These discussions shaped the
processes adopted by the Rangatahi Court at Te Poho-o-Rawiri marae. During these
discussions it was agreed that the underlying philosophy of the Rangatahi Courts would be
informed by Sir Apirana Ngata’s famous saying:

“E Tipu e Rea, mé nga ra o tou ao. Ko 6 ringa ki nga rakau a te Pakeha, hei
oranga mo to tinana. Ko t6 ngakau ki nga taonga a 6 matua tipuna, hei tikitiki
mo té mahunga. Ko to6 wairua ki te Atua. Nana nei nga mea katoa.”

“Grow up, young tender shoot, in the times of your generation. Utilise modern
technology and knowledge as sustenance for your physical needs. Holdfast





and retain the treasures handed down by your ancestors, and display them
with pride. Give your soul to the Higher Being, the Creator of all things.”

Judge Louis Bidois presiding over the Te Arawa Rangatahi Court

Subsequent Rangatahi Courts

19. The Rangatahi Court at Te Poho-o-Rawiri marae in Gisborne was launched on 30 May 2008
in Gisborne with Judge Heemi Taumaunu presiding. Since that time, 12 other Rangatahi
Courts have been established throughout Aotearoa:

a. Manurewa Rangatahi Court was launched on 23 September 2009 in South Auckland
with Judge Greg Hikaka presiding;

b. Hoani Waititi Rangatahi Court was launched on 10 March 2010 in West Auckland
with Judge Heemi Taumaunu presiding;

c. Orakei Rangatahi Court was launched on 22 June 2010 in Central Auckland with
Judge Eddie Paul presiding;

d. Owae Rangatahi Court was launched on 26 June 2010 in Taranaki with Judge Hikaka
presiding;

e. Kirikiriroa Rangatahi Court was launched on 7 August 2010 at Te Ohaki Marae in
Huntly with Judge Denise Clark presiding;





f. Mataatua Rangatahi Court was launched on 11 June 2011 at Wairaka Marae in
Whakatane with Judge Louis Bidois presiding;

g. Pukekohe Rangatahi Court was launched on 30 September 2011 with Judge Hikaka
presiding;

h. Papakura Rangatahi Court was launched on 1 October 2011 with Judge Frances
Eivers presiding;

i. Te Arawa Rangatahi Court was launched on 2 December 2011 with Judge Bidois
presiding;

j.  Otautahi Rangatahi Court at Nga Hau e Wh3 Marae in Christchurch was launched on
22 March 2014 with Judge Heemi Taumaunu presiding;

k. Rahui Pokeka Rangatahi Court was launched on 26 March 2014 in Huntly with Judge
Clark presiding; and

I.  Tauranga Moana Rangatahi Court was launched on 14 March 2015 in Tauranga with
Judge Louis Bidois presiding.

20. Although Rangatahi Courts are a judicially-led initiative, strong support has been given to
the Judges involved in the Rangatahi Courts by the Ministry of Justice operations team
within the District Court, led by Mr Tony Fisher, General Manager, District Courts of New
Zealand. Each Rangatahi Court is supported by, and resourced from, the local District Court.
A number of individual Court staff have made significant and innovative contributions to
the evolution of the Rangatahi Courts, together with local CYF staff, Police Youth Aid
officers, Youth Advocates, Ministry of health staff, Ministry of Education staff, Lay
advocates and, perhaps most importantly, local marae communities.






Visitors welcomed onto Orakei Marae in Auckland City at the launch of the Orakei Rangatahi Court — 22 June 2010

Rangatahi Court: Statutory Jurisdiction

21.

Section 4(4) of the District Courts Act 1947 provides that “a Judge may hold or direct the
holding of a particular sitting of a court at any place he deems convenient”. Under this
provision, the Judge has a broad discretion to direct that a Youth Court sitting is to be held
on a marae for the purposes of monitoring an FGC plan.

The launch of the Rangatahi Court at Papakura - 1 October 2011

Rangatahi Court: Evaluation

22.

23.

Given that the goals of the Rangatahi Courts stem from a commitment to providing more
culturally appropriate Court-based processes, the primary scope of any Rangatahi Court
evaluation must be qualitative. Evaluation should focus on whether the Court process has
delivered qualitatively better engagement and involvement of young people, their families
and wider Maori community. While quantitative outcomes might form a part of subsequent
research, reoffending rates must not be the primary or sole focus of any evaluation.

In 2012, the Ministry of Justice commissioned a qualitative evaluation of the Rangatahi
Courts, independently undertaken by Kaipuke Consultants. The evaluation report, entitled
“Evaluation of the Early Outcomes of Nga Kooti Rangatahi” was published on 19 December
2012. The report found that:

a. Operational processes guiding the implementation of Nga Kooti Rangatahi are being
delivered consistently across the five sites (with some courts implementing
additional strategies considered by the evaluators to be good practice);

b. Rangatahi have experienced positive early outcomes, both expected and
unexpected. These include, for example, high levels of attendance, feeling welcome
and respected, understanding the court process, forming positive relationships with
youth justice officials and the marae community, showed improved positive
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attitudes, established connections with the marae and took on leadership and
mentoring roles; and

¢. Whanau, agencies and marae communities have experienced positive early
outcomes including whanau feeling respected and welcomed at Court,
understanding the Court process, being supported in their parenting role,
developing networks between agencies and families, and feeling that the Court
process validates the mana of the young people and their whanau, while still
holding them accountable and responsible.

24. In 2014, the Ministry of Justice undertook a preliminary quantitative analysis of uptake and

25.

reoffending rates in the Rangatahi Courts. Rangatahi Court Judges have expressed concern
with the undertaking of solely quantitative research on reoffending rates. The 2012
gualitative evaluation of the Rangatahi Courts used a number of other indicators to assess
the successful implementation of the courts, in addition to the reduction in reoffending.
There were also a number of limitations to the 2014 quantitative analysis regarding the
availability of appropriate data sets, the absence of a control group, that Rangatahi Courts
are still developing and refining new processes, and that tikanga wananga were not firmly
established at each Rangatahi Court location, which is an essential part of the Rangatahi
Court model.

In any event, the 2014 quantitative evaluation estimated that young people that appeared
in the Rangatahi Court were 11% less likely to reoffend.

Rangatahi Court: International framework

26.

27.

28.

There are also a number of key international instruments that are particularly important,
given the disproportionate number of young Maori in the youth justice system, and which
provide principles that support the Rangatahi Court model.

The United Nations Declaration on the Rights of Indigenous Peoples was ratified by New
Zealand in April 2010. The Declaration sets out the international community’s recognition
of the special status of indigenous peoples and their right to self-determination. The
Preamble states:

Indigenous peoples have suffered from historic injustices as a result of, inter alia, their
colonization and dispossession of their lands, territories and resources, thus preventing
them from exercising, in particular, the right to development in accordance with their own

needs and interests.

Article 5 of the Declaration provides:
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29.

30.

31.

Indigenous peoples have the right to maintain and strengthen their distinct political, legal,
economic, social and cultural institutions, while retaining their right to participate fully, if
they so choose, in the political, economic, social and cultural life of the State.

On 6 May 2015, the United Nations Committee Against Torture published its Concluding
observations on the sixth periodic report of New Zealand evaluating New Zealand’s
compliance with the United Nations Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, which New Zealand ratified in December 1989.

In this report, the United Nations Committee criticised New Zealand’s disproportionately
high rate of Maori imprisonment, stating:

“INew Zealand] should increase its efforts to address the overrepresentation of indigenous
people in prisons and to reduce recidivism, in particular its underlying causes, by fully
implementing the Turning of the Tide Prevention Strategy through the overall judicial
system and by intensifying and strengthening community-based approaches with the
involvement of all relevant stakeholders and increased participation of Maori civil society
organizations."

The Rangatahi Court model attempts to promote the rights set out in Article 5 of the
Declaration. The Rangatahi Court process attempts to address the underlying causes of
offending and encourage the participation of young Maori offenders, their whanau,
kaumatua, kuia and local marae communities.

Rangatahi Court: Name

32.

33.

34.

At its genesis, the Rangatahi Court was referred to as the Marae-Based Family Group
Conference Plan Monitoring Youth Court. Judge Taumuanu was later asked by Principal
Youth Court Judge Becroft to suggest an appropriate Maori name for the Court.

After consultation with pakeke and elders from Te Poho o Rawiri Marae, Manurewa Marae
and Hoani Waititi Marae, it was decided that the appropriate name for the marae-based
courts is Nga Koti Rangatahi — the Rangatahi Courts.

The literal meaning of the word “rangatahi” is “youth”. The word “rangatahi” also means
“new net” in the sense that it is used in the famous Maori proverb, “Ka pu te riha, ka hao
te rangatahi” (the old worn out net is cast aside and the new net goes fishing). The name
“Rangatahi Court” reflects the expectation that young people will “cast aside the old, worn
out” behaviors that have led them to appear in the Rangatahi Court, and that they will
adopt a “new net” of positive, pro-social attitudes and behaviours to put them on the right
track for the future.
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35. The name Rangatahi Court became settled only shortly after the launch of the Hoani Waititi

Rangatahi Court on 10 March 2010. Hoani Retimana Waititi, who the marae was named for,

was the famous author of a series of te reo Maori books called “Te Rangatahi” (the new

net). Therefore, it is fitting that a Rangatahi Court now operates at Hoani Waititi Marae.

Rangatahi Court: Waiata

36. A waiata for the Rangatahi Court was composed for the judiciary and stakeholders and is

performed on ceremonial occasions.

Karakia
E te Atua
E te Ariki

Tukua mai te kaha me te maramatanga

Ki te hapai
Te Koti Rangatahi e

Whakatauki

Ko te whakatauki e korero nei

Ka pi te ruha
Ka hao te rangatahi

Waiata

Ténei matou

Te whakatipuranga
O ténei ao

Te nuio

Nga rangatahi Maori
E raru nei

E whai nei matou

| te ara tutuki pai
Aratika

MO0 nga tamariki
Mokopuna e raru nei
Kia ora ai

Ko te anga whakamua nei
Kia whakahoki tatou e

Ki te Reo me 6na Tikanga
Kia mohio mai

Ko wai? N6 whea?

A tatou rangatahi e

Te Koti Rangatahi

(E) whakahoki nga taiohi
Ki te marae

Ka pa te ruha

Ka hao te rangatahi

Te kaupapa

Ko te anga whakamua nei
Kia whakahoki tatou e

Blessing

Our God

Our Lord

Give us your strength and enlightenment
And uplift

Our Rangatahi Court

Proverb

The well known saying goes

The old worn out net is cast aside
The new net goes fishing

Song

Here we are

This generation

Living in today’s world

(Alas) the great number

Of our Maori youth

Who are in trouble (with the law)

We are seeking

The pathway to achieve success

The right path

For our children

And grandchildren who are in trouble (with the law)
To secure their well-being (for the future)

The vision for the future

Is for us to return

To our Maori language, its customs and protocols
So that our Maori youth will know

Who they are, and where they are from

The Rangatahi Court

Returns the young persons

To the marae

On the basis that

The old worn out net is cast aside
And the new net goes fishing

The vision for the future
Is for us to return
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Ki te Reo me 6na Tikanga To our Maori language, its customs and protocols
Kia mohio mai So that our Maori youth will know

Ko wai? No whea? Who they are, and where they are from

A tatou rangatahi e

Kia mohio mai So that our Maori youth will know
Ko wai? N6 whea? Who they are, and where they are from
A tatou rangatahi e

Whakamutunga Conclusion
Tuturu whakamaua kia tina Make it secure, make it tangible!
Tina! Hui e, Taiki e! Join together and be united!

Composed by: Judge Heemi Taumaunu

Collaborators: Music and Lyrics: Anaru Grant, Wayne Panapa, Ngarue (Kim) Ratapu, Judge Lisa
Tremewan, David Parker, Judge Philip Recordon, Riri (Liz) Motu, Jake Kake, Harley Hoani, Karaitiana
Taumaunu, Wiremu (Hone) Elliott, Matutaera Ihaka





Te Koti Rangatahi — He Korero Whakamarama i nga Tikanga
The Rangatahi Court — Operating Protocols

Best practice for Rangatahi Courts is constantly evolving and it is appropriate that is some
regional variation and nuance. The operating protocols below represent what has been agreed
to as general best practice.

Rangatahi Court: Referral Process

37. When a young person appears in the Youth Court and does not deny the charge, or denies
the charge and it is subsequently proved;

a. the presiding Youth Court Judge must direct that an FGC be convened and held;

b. the FGC will confirm that the young person admits the charge/s and will formulate a
plan to hold the young person accountable and to address the apparent underlying
causes of offending;

c. the Registrar, as a matter of best practice, should appoint a Lay Advocate for the
young person. The Registrar must endeavour to match the culture of the young
person with that of the Lay Advocate. The Registrar must endeavour to assign Lay
Advocates for Maori youth offenders:

i. who are competent in the Maori language; and

ii. who have a sound knowledge of Maori protocols, Maori history, tribal
pepeha, and tribal whakapapa (genealogy).

38. The Lay Advocate is expected to:

a. report to the Rangatahi Court about the young person’s cultural background, and his
or her level of knowledge of the Maori language and protocols;

b. assist the young person reconnect with his or her sense of self-identity as Maori;
c. assist the young person learn his or her pepeha; and
d. represent the interests of the young person’s whanau, hapu and iwi.

39. The young person will be remanded to the next sitting of the Youth Court for the FGC plan
to be considered.

40. If the FGC agrees that monitoring of the FGC plan should be conducted at a Rangatahi
Court, the FGC Co-ordinator may apply to the Youth Court for a judicial direction that the
next hearing be held at the Rangatahi Court for FGC plan approval and monitoring.

41. If there is no agreement at the FGC that monitoring of the FGC plan should be conducted at
a Rangatahi Court, the Youth Court Judge must determine whether the monitoring of the
performance of the FGC plan should be conducted at a Rangatahi Court. The ultimate
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decision to refer a young person to a Rangatahi Court is an exercise of judicial discretion

based on relevant factors. These factors include:

Consideration of the recommendations of the Family Group Conference;
The wishes of the young person and his or her whanau;
The victim’s views;

Submissions made on behalf of Police or the Crown, and Child Youth and Family;
and

The level of support in the community that can be provided for the young person
and his or her whanau by local marae and iwi providers.

Other factors that may be relevant on a case by case basis.

42. A conditional referral to the Rangatahi Court may be made in order to encourage a young

person and his or her whanau to attend the Rangatahi Court. For many Maori rangatabhi, it

may seem easier to remain in the Youth Court than opt into the Rangatahi Court. The fear

of the unknown is a powerful disincentive to seek referral to the Rangatahi Court for many

Maori rangatahi who appear in the Youth Court, because:

a.

Most of the young people who make their first appearance in a Rangatahi Court do
not know how to speak Maori and do not know much about tikanga Maori. Some
have never been to a marae. Many have never been to their own marae. However,
all are aware that they are Maori, and when spoken to about the topic, most have a
keen desire to learn about who they are and where they are from. Although it is an
unfortunate reality in modern day Aotearoa, the Rangatahi Court in many cases,
presents the first opportunity for a young person to learn about his or her identity
as a member of a whanau, hapt and iwi.

Many of the young people who are eligible to be referred to the Rangatahi Court are
fearful of the expectation that they will be required to recite a pepeha or mihi
during their Rangatahi Court appearance. This is completely understandable but is
probably misunderstood to a certain extent. The vast majority of young people who
appear in Rangatahi Court on their first appearance are unable to recite a pepeha or
mihi. This is accepted by the Rangatahi Court as a starting point.

43. A conditional referral will include:

a.

An explanation that the young person and his or her whanau will be referred to the
Rangatahi Court on the understanding that if there is a desire to return to the Youth
Court at any time, then the presiding Rangatahi Court judge will direct a transfer
back to the Youth Court.
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b. Provided that this proviso is clearly understood by all involved, and is adhered to on
a case by case basis, the fear of the unknown should be capable of being managed
in a sensible and appropriate manner.

44. Ultimately, a referral to the Rangatahi Court will not be made without consent from the
young person and the victim/s.

45. If the presiding Youth Court Judge makes a referral to the Rangatahi Court, the young
person will be remanded on appropriate bail terms to re-appear on a Rangatahi Court day
and thereafter as directed (fortnightly in most cases). The frequency of appearances is to be
determined depending on the circumstances of each particular case.

46. If the FGC plan breaks down, or new charges are laid as a result of fresh offending, the
matter will be referred back to the Youth Court.

A Rangatahi Court hearing at Christchurch Rangatahi Court
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The launch of the Tauranga Rangatahi Court at Hairini Marae on 14 March 2015

Rangatahi Court: Hearing Process

47.

48.

49.

50.

Most Rangatahi Courts sit once every two weeks and commence at 9.30am with a powhiri
(traditional welcome ceremony). All young people, their whanau, youth advocates, lay
advocates, social workers and supporters who are due to attend a morning session of a
Rangatahi Court are required to attend the powhiri at 9.30am. All young people, their
whanau, youth advocates, lay advocates, social workers and supporters who are due to
attend an afternoon session of a Rangatahi Court are required to attend the powhiri at
1.30pm.

The presiding Judge, Registrar, police, social workers, support workers, young people and
their whanau are all welcomed onto the marae as part of the powhiri process. The powhiri
commences with an exchange of karanga (traditional calls of welcome) by respected female
elders. A karakia (traditional prayer) is usually recited by a respected elder, and then formal
speeches of welcome and reply are exchanged between the tangata whenua (people of the
marae) and the manuhiri (group of visitors). After the powhiri, a whakawhanaungatanga
(round of introductions) is conducted, followed by a handshake, a hongi (pressing of noses)
and a morning tea break.

Each young person is allocated 30 minutes for his or her Rangatahi Court appearance. The
Rangatahi Court Registrar sets the order of hearings for the day and will notify the young
person of their hearing time in advance.

The Rangatahi Court bench is set up in a horseshoe shape inside the wharenui (meeting
house). Respected elders sit alongside the presiding Judge. Court officers representing the
Police and the Child Youth and Family Service are seated adjacent to the presiding Judge. A
seat is set aside for any victim who attends next to the police representative. The young
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51.

52.

53.

54.

55.

56.

person and his or her whanau and supporters sit directly opposite the presiding Judge and
respected elders.

The Registrar calls individual young people accompanied by their whanau (extended
family), youth advocates, lay advocates, support workers and social workers. Victims are
welcome to attend the Rangatahi Court and, if present, are invited by the Registrar to
attend both the powhiri and the relevant individual hearing.

Each young person’s hearing is commenced by a respected elder reciting a mihi whakatau
(a brief speech of greeting). The young person is then expected to stand and recite his or
her pepeha. Following this, the young person is then expected to sing a waiata (song of
support) with his or her whanau. The young person is then asked to introduce all of the
people who have come with him or her. The Police Court Officer will introduce the victim to
the Rangatahi Court.

The Rangatahi Court will hear from the young person and those present in support of the
young person who wish to speak. If present, the victim will be asked whether he or she
wishes to speak. The presiding Judge will then give further directions based on what has
been discussed. The respected elders are then asked whether they wish to address the
young person and his or her whanau. Once the respected elders have finished speaking, the
young person and his or her whanau and other supporters are invited to come forward for
a farewell handshake and hongi with the officers of the Rangatahi Court, the presiding
Judge and the respected elders.

If, while having an FGC plan monitored in the Rangatahi Court, a young person is charged
with new offending, the young person must make his or her first appearance on the new
charge at the Youth Court. The Youth Court Judge will then give case specific directions.

Once a young person has completed his or her FGC plan, the Rangatahi Court will dispose of
the charges, usually in accordance with the FGC plan recommendations.

Interpretation will be provided for any te reo Maori that is used so that everyone present is
able to understand what is being said during the hearing.

Rangatahi Court: Whakawhanaungatanga

57.

58.

It is now an integral part of the Rangatahi Court process for a whakawhanaungatanga
(round of introductions) to be conducted after the powhiri. There is an expectation during
the whakawhanaungatanga session that all participants present will stand and recite their
pepeha.

The whakawhanaungatanga session is conducted by participants arranging their seats in a
wide circle. Each participant then stands to address the gathering, including the young
people and their whanau, and all of the stakeholders. The presiding Judge will also
participate. The Judge will outline the rules contained in s 438 of the CYPF Act regarding
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confidentiality of names of those young people who are appearing on that day and
restrictions on publication of names and photographs etc.

59. The whakawhanaungatanga session presents an opportunity for those young people who
are more advanced in learning and reciting their pepeha to act as role models for those in
the beginning stages. The same dynamic applies with stakeholders.

Rangatahi Court: Pepeha

60. During the time that the young person’s performance of the FGC plan is monitored by the
Rangatahi Court, it is expected that the young person will work on his or her pepeha with
the assistance of a Lay Advocate, and will further his or her cultural knowledge by attending
tikanga wananga (or a similar learning programme).

Rangatahi Court: Tikanga Wananga

61. Every Rangatahi Court should have a tikanga wananga available for young people to attend
as part of their FGC plan. The tikanga wananga may or may not be held at the marae.

62. Tikanga wananga are designed for Maori young offenders generally to assist them to learn
their pepeh3, to learn about their culture, and to develop a sense of identity and belonging
as a member of a whanau, hapt and iwi.

63. An appropriate tikanga wananga must be in place before the operation of any Rangatahi
Court is launched. Each region should strive to develop their own wananga utilising the
skills and knowledge of the local people in each area.

64. In most cases, the young person will commit his or her pepeha to memory and will develop
confidence to stand and recite it at the Rangatahi Court, both during the
whakawhanaungatanga and at the beginning of his or her case.

Kapahaka performance at the launch of the Pukekohe Rangatahi Court — 30 September 2011
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Rangatahi Court: Victim Attendance at Rangatahi Court

65. Victims are entitled to attend Youth Court hearings pursuant to s 329(ja) of the CYPF Act.

66. Victims of offending are entitled to attend Rangatahi Courts to observe the hearing of a
young person who has offended against them. Victims are welcome to attend the powhiri,
and are welcome to observe and participate in the hearing of the individual young person.

67. It is the responsibility of Police, Victims Advisors, Victim Support, and Youth Justice Co-
ordinators, to make victims aware of their right to attend Rangatahi Court sittings and to
encourage and support their attendance. Proper management of a victim’s attendance and
participation in a Rangatahi Court is vital.

Rangatahi Court: Stakeholders

68. The Rangatahi Court Registrar sets the order of hearings for the Rangatahi Court. A list of
young people whose case is to be called in the Rangatahi Court will be sent to the
Rangatahi Court stakeholders by midday of the day preceding the Rangatahi Court date.

69. The Rangatahi Court stakeholders are:
a. Youth Advocates;
b. Lay Advocates;
c. Kaumatua and kuia (respected elders) assisting the Rangatahi Court;
d. Police Youth Aid Prosecutors, Police Youth Aid Officers and Crown Solicitors;
e. Child Youth and Family Court Officer and Social Workers;
f.  Youth justice Coordinator(s);
g. lwi/ NGO service provider representatives;
h. Youth Forensics representative;

i. Ministry of Education Officer;

Visitors welcomed onto Hoani Waititi Marae in West Auckland at the launch of the Hoani Waititi Rangatahi Court — 10 March 2010
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Rangatahi Court: Sitting Times

70.

71.

72.

73.

74.

Morning sessions for Rangatahi Courts start with a powhiri at 9.30am. The powhiri,
whakawhanaungatanga and morning tea will be completed within 45 minutes. Individual
hearings commence at 10.15am.

A maximum of six young people shall be set down for a morning session. This allows an
allocation of 20-30 minutes per young person for each hearing (total 3 hours).

The Rangatahi Court adjourns for lunch between 1pm and 1.30pm.

Afternoon sessions for the Rangatahi Court start with a powhiri at 1.30pm. The powhiri,
whakawhanaungatanga and afternoon tea will be completed within 45 minutes. Individual
hearings commence at 2.15pm.

A maximum of six young people shall be set down for an afternoon session. This allows an
allocation of 20-30 minutes per young person for each hearing (total 3 hours).
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Judge Becroft inviting all those involved in the Owae Rangatahi Court in Taranaki to stand — 26 June2010
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The Rise and Rise of Lay Advocates in Aotearoa New Zealand

by His Honour Judge Andrew Becroft
Principal Youth Court Judge for New Zealand
Te Kaiwhakawa Matua o te Koti Taiohi

1. History of the Lay Advocate role

Lay advocates were “created” by the Children, Young
Person and Their Families Act 1989 (CYPF Act) and have no
known counterpart in any other legislation anywhere in the
world. While the specific history of the Lay Advocate role is
challenging to track, there are a number of key
environmental influences that lead to the enactment of the
CYPF Act and the introduction of the Lay Advocate role. It is
important to understand these influences.

In the period leading to the enactment of the CYPF Act in
1989, there were mounting concerns that the then youth
justice system was ‘welfarist’, mono-cultural and did not
accurately represent or include the views of the families
and communities that it served. Young people, their
families and  communities felt frustrated and
disempowered by the formalised and official decision
making processes, as well as providing important cultural
information to the Court.

During this period, Maori concerns were given their
strongest voice in the Pdao Te Ata Ta Report. Emerging
from this report, and subsequent consultation with Maori
groups, was the strong message that family and whanau
must be at the centre of decision making processes for
their children and young people. There was a strong
commitment in the reform process and re-drafting the
1989 legislation to create a youth justice system that would
better meet the needs and values of Maori and other
cultural groups in New Zealand.

One of the most groundbreaking elements of the 1989 Act
was that, for the first time, family and whanau status was
The
concerns expressed by Maori in the Plao-te-ata-ti Report

clearly recognised and enshrined in legislation.
and elsewhere in the period leading up to the 1989 reform,
along with the view that the cultural interests of a child or
young person could not be extracted from whanau, hapl

and iwi, are now provided for in the legislative framework.

Notwithstanding these broader justifications for increased
cultural and whanau representation in the youth justice
process, there is little documentation about the specific
intentions for the Lay Advocate role at the time.

The 1987 Review of the Children and Young Persons Bill
Issue 70 August 2015 | www.youthcourt.govt.nz

National Youth Advocates /
Lay Advocates Conference
Auckland, 13-14 July 2015

provides the most comprehensive explanation for the
provision of family and cultural advocacy. The Working
Party that was reviewing the Bill encouraged the use of ‘...
effective lay, community and extended family advocacy is a
better use of resources than the establishment of a new
and centralised body for children’s advocacy’. It was the
Working Party’s view that there was an ‘... advantage in
spreading advocacy across a range of institutions and
groups, thus preventing a monolithic, single ideological
approach developing’.

It can be inferred from the overall historical context that
the role of the Lay Advocate was intended to provide
advocacy for, and enable families and communities to be
more meaningfully involved in decision making and youth
justice processes.

2. Statutory scope of the Lay Advocate role:
Introduction and general principles

The starting point for defining the scope of the Lay
Advocate role must be the relevant statutory provisions,
specifically sections 326, 327 and 328 of the CYPF Act. In
brief, s 326 relates to the appointment of a Lay Advocate, s
327 outlines the functions of the role and s 328 ensures
that Lay Advocates are entitled to attend particular aspects
of proceedings. It is helpful to read all three as interrelated
as it is clear that they must condition each other.

It is important to note, however, that all specific provisions
of the CYPF Act are underpinned by its statutory objects
and principles. It is worth analysing these before embarking
on a detailed analysis of the specific statutory framework
relating to Lay Advocates. There are two key principles that
frame the role of the Lay Advocate:

The first general requirement, contained in s 5(a) of the
CYPF Act, is that wherever possible, a child or young
person’s whanau, hapd, iwi and family group should
participate in decision making, and regard should be
given to their views; and

The second relevant principle, contained in s 208(c) of
the youth justice provisions, states that measures dealing
with offending should be designed to strengthen the
whanau, hap, iwi and family groups of children and
young people, as well as designed to foster the ability of
these groups to develop their own measures of dealing
with offending by the children and young people.
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Of less direct relevance to the Lay
Advocate role, but also important to
the wider philosophies underpinning
the CYPF Act are the following
principles:

That, wherever possible, the
relationship between a child or
young person and his or her family,
whanau, hapd, iwi and family group
should be maintained and
strengthened (s 5(b));

That endeavours should be made to
obtain the support of the parents or
guardians or other persons having
the care of a child or young person
to the exercise of any power under
the CYPF Act (s 5(e)(i)); and

That any sanctions imposed on a
young offender should take the
form most likely to maintain and
promote the development of the
child or young person within his or
her family, whanau, hapid, and
family group (s 208(f)(i)).

These principles represent a clear
response to the concerns expressed in
Piiao Te Ata Ta that the families and
communities of young offenders felt
alienated and unable to participate in
decision making processes.

The Lay Advocate role is a vehicle
through which these family, whanau,

hapiG and iwi interests and
participatory rights can be given
practical effect. To date, the Lay

Advocate role has been significantly
under-utilised. It was not until the
introduction of Rangatahi Courts
(beginning in  2008) that Lay
Advocates were used in a much more
meaningful and systematic way.

3. Section 327 — The main roles
of the Lay Advocate

Section 327 is the principal provision
that defines the functions of the Lay
Advocate role. The two principal
functions identified in s 327 are:

1. To ensure the Court is made aware
of cultural matters that are relevant
to the proceedings.

2. To represent the interest of the
child or young person’s whanau,
hapl or iwi (or their equivalent, if
any, in the culture of the young
person) to the extent those
interests are not otherwise
represented in the proceedings.

The first function is perhaps more
easily understood than the second. To

provide the court with cultural
information that is relevant to
proceedings seems reasonably

straight forward. The scope of this
information can be as wide or as
narrow as the particular
circumstances of the young person
require. For example, a young person
from a migrant community will have
different and  specific  cultural
circumstances and needs that will be
relevant to decision making.

A Llay Advocate’s second principal
function is to take on an advocacy role
to represent the interests of a young
person’s whanau, hapi and iwi, or any
equivalent in the young person’s
culture, to the extent those interests
are not otherwise represented in the
proceedings. This responsibility is far
reaching and, arguably, has not been
fully understood or utilised to its
intended capacity to date. This is
particularly so with respect to
representation of the interests of
hapi and iwi, or their equivalents.

An initial observation is the
importance of the advocacy
component of a Lay Advocate’s role.
The legislation is clear: the Lay
Advocate’s role is to ‘represent’ or
advocate for whanau, hapd and iwi
interests. The New Zealand Oxford
Dictionary describes an advocate as a
person who pleads or speaks for
another, especially in a Court of
justice. The Lay Advocate has an
active responsibility to gather the
views of the whanau, hapi and iwi
and to present these interests at an

Issue 70 August 2015 | www.youthcourt.govt.nz

FGC or in court, to the extent that
those interests are not already
represented. While it may appear
challenging in theory (and in practice)
to separate the interests of a young
person’s family from the young
person’s interests, the legislation is
clear that the advocacy component of
the Llay Advocate’s role primarily
relates to the family, whanau, hapa
and iwi, not the young person, whose
interests should already be
represented by their Youth Advocate
and Social Worker.

This is a subtle distinction but an
important one. It may be the case that
the family have a particular view on
the proceedings, or a perspective
conditioned by their familial and
cultural environment, that they are
not fully confident, or indeed, able, to
communicate that view to the FGC or
Youth Court. It may be the case that a
parent is unable to attend the FGC or
Court appearance but wishes to have
his or her interests represented on
their behalf. It may be the case that a
family member is having trouble
understanding certain aspects of the
proceedings. In all of these situations,
the Lay Advocate’s principal role is to
be the primary representative for the
family, to communicate their views
and interests and to help guide them
through the Youth Court process.

However, it is equally important to
note that the legislation limits the
function of the Lay Advocate to
representing the interests of the
family, whanau, hapid and iwi ‘to the
extent that those interests are not
otherwise represented’ [emphasis
added]. For example, it may be the
case that the family’s interests and
views may be adequately represented
by the Social Worker or Family Group
Conference Coordinator. Section 327
is clearly not intended to create a
“double-up” in roles between Lay
Advocates, Youth Advocates, Social
Workers and Family Group
Conference Coordinators.

[...]
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Perhaps even more challenging in practice is the Lay
Advocate’s responsibility to represent the interests of a
young person’s hapt and iwi. While there are a number of
provisions in the CYPF Act that offer hapl and, in particular,
iwi the opportunity to play a more autonomous role when
responding to young Maori offenders, for the most part,
these opportunities have not yet been seized upon in any
meaningful way. There are a number of reasons for this,
including that many iwi do not yet have sufficient resource
to do so, and that iwi social service organisations currently
remain in their limited roles as contracted providers of
government services.

It may be that the CYPF Act originally envisaged that a Lay
Advocate appointed for a young Maori offender should not
only be of appropriate standing in their community, but
also a person who is acquainted with, immersed in, and
even mandated by their own iwi. Such an advocate could
easily provide an iwi, hapl and also whanau perspective.
With this in mind, there may be scope for the Lay Advocate
role to be more closely connected with iwi and to draw
upon any resources provided by the iwi that may be
available to the young person.

In any case, the role of the Lay Advocate presents an
exciting opportunity to “bridge the gap” between iwi and
whanau, and to act as a conduit between a young person’s
whanau, iwi and the youth justice process.

4, The interplay between ss 326 and 327 and
“secondary functions” of the role

Section 326 is the mechanical provision that enables the
appointment of a Lay Advocate, rather than describing the
function of the role. Section 326 is clear that, if the Youth
Court is to appoint a Lay Advocate, it should endeavour to
appoint a Lay Advocate that has the ‘necessary standing’ in
the child or young person’s culture by virtue of his or her
personality, cultural background, knowledge and
experience.

While the wording of s 326 states that the Lay Advocate is
appointed to appear ‘in support’ of a child or young person,
this appears to be a statutory mechanism to connect the
Lay Advocate to the child or young person’s particular
proceeding, rather than a description of the Lay Advocate
role.

Furthermore, when read in conjunction with s 327, it
becomes clear that the primary role of the Lay Advocate
focuses on representing the family, whanau, hapi and iwi,
and relevant cultural considerations, rather than simply to
represent the young person. The young person’s interests
will already be represented by their Youth Advocate and
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Social Worker. This is what the law envisages.

However, s 327 clearly does not prescribe exclusive
functions. There may be secondary aspects of the Lay
Advocate role that do (and in many cases will) directly
support the young person. For example, a Lay Advocate is
regularly enlisted to help a young person to research,
prepare and practice their pepeha. This is clearly a task that
requires the Lay Advocate to directly support the young
person. However, because s 327 only refers to the
‘principal functions’ of the Lay Advocate, undertakings such
as supporting a young person with their pepeha might be
described as ‘secondary functions’ of the Lay Advocate role.
What may constitute a ‘secondary function’ of the Lay
Advocate role has been left open in the legislation and has
the potential to be applied with a wide scope. What are
appropriate secondary functions will be determined by the
specific circumstances of the case and will change on a case
by case basis. Each case will have its own particular needs
and challenges.

What is clear is that the CYPF Act envisages Lay Advocates
as persons of mana who will advocate for a young person’s
whanau, hapl and iwi and advise the court of any cultural
and community context of which it would not be aware,
which would be relevant to any decision making about the
young person.

5. Conclusion - the rise and rise of Lay Advocates

One final concluding comment. It should perhaps be
observed that the statutory name ‘Lay Advocate’ viewed
through a 2015 lens, now seems unfortunate and
misleading. Lay Advocates are no well-meaning amateurs,
untrained do-gooders, or second-tier participants in the
process. Rather they might be better understood as
‘community advocates’, ‘cultural advocates’, or ‘family/
whanau advocates’. They will be highly trained and/or
experienced in working with young people and their
families/whanau. They will inevitably be highly respected
within their communities. They will have significant
standing within their own culture. And they will have a
highly developed knowledge of different cultural
perspectives and values. They have the potential to
significantly contribute to, and become a vital and
independent voice, in the Youth Court process. Lay
Advocates, as their role evolves, will help to usher in a new
era for youth justice in Aotearoa New Zealand.
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On 13-14 July 2015 the New Zealand
Law Society hosted the inaugural joint

YOUTH ADVOCATES
CONFERENCE

July 2015

Youth  Advocates/Lay Advocates
Conference in Auckland.

Here are some reflections about the
conference and the content covered
from participants:

Judge Heemi Taumaunu
National Rangatahi Courts Liaison Judge

Youth Advocates: it was excellent to observe the
passion, commitment and dedication to role displayed
by those Youth Advocates who attended the
conference

Lay Advocates: | want to thank all of the Lay
Advocates for adding an additional and valuable
dimension to the conference, including your wealth of
knowledge, experience and cultural diversity

Youth Court Judges: | acknowledge the presence and
full participation of Principal Youth Court Judge
Andrew Becroft, and those Judges from the Principal
Youth Court Judge’s Advisory Group that were in
attendance

A special acknowledgement goes to Dick Edwards and
his team from the New Zealand Law Society for
organising an excellent conference

My personal highlight from the conference was the
two young people from Te Tairawhiti who shared their
experiences of Court and spoke about their hopes for
the future.

Angela Johnston, Amy Sheppard, Hayley Dyhrberg

Ministry of Justice, Operations
It is very important to have a good relationship with
all stakeholders so that you can work as a team and
come up with the best solution for the child/young
person, family, hapd and iwi
Understanding how we can incorporate and involve
the iwi and hapi in the youth justice processes (as
per the CYPF Act)
Keeping yourself safe is important as lay advocates go
into unknown environments (e.g. home visits). It is
your responsibility to keep yourself safe and if you
don’t feel comfortable with any visit, don’t go.
However, let the court know why you decided not to
go and consider alternative options in regards to
meeting the young person and their family (e.g. a
public place or even requesting a meeting room at
the court).
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Detective Inspector Ross Lienert
National Manager for Youth, Police Youth Aid

There appeared to be a limited understanding of the Youth
Crime Action Plan (YCAP) by the Youth/Lay Advocate
group. This is important as YCAP is the Government
Strategic level direction that brings all parts of the Youth
Justice system (including Police and Youth/Lay Advocates)
together

It is clear that both Police and the Youth/Lay Advocate
group share the same level of concern at the amount of
Conduct/Neurodisability there is in our Youth offending
population. In particular the impact it has on our collective
ability to communicate effectively with this group

Police are committed to working with the Youth/Lay
Advocate group in any way to advance positive Youth
offending outcomes.

Anne Taumaunu
Lay Advocate Chair

As Lay Advocate Chair, | would like to thank NZLS CLE for
allowing us Lay Advocates to have a National Conference
alongside the Youth Advocates. Thank you to planning
committees, all presenters, supporters and participants for
making the conference successful

The main focus for this conference was, Matauranga
(Education) and Mahitahi (Working together). This was
achieved by the sharing of knowledge, not only by
presenters, but also with each other. Although opinions
may differ, the Conference showed that people needed to
work together to make it successful

Presentations were very informative, but there was not
always enough Q & A time. The Teen Brain and Keeping
Yourself Safe stood out for me. Te Kooti Rangatahi and
Kooti Pasifika presentations added a role play theme, which
showed as well as told the story

The direct contact with Ministry of Justice and Child Youth
and Family is an important part of making all systems
operate as one throughout New Zealand. Many of the Lay
Advocates operate from more than one MOJ/CYF office and
therefore need to be able to expect the same operations
from each office e.g. all Lay Advocates get appropriate
Court List/Report.
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Dick Edwards
Continuing Legal Education, New Zealand Law Society

Judge Tony Fitzgerald
Youth Court Judge

There were highlights from start to
finish;. In typically inspiring fashion,
Principal Youth Court Judge Andrew
Becroft set the scene with a vision of
where we should be in ten years time;
important goals were set on themes that
were then picked up throughout the
conference

There was an enthusiastic and optimistic
feeling to the presentations from the very
start. Sessions on the Rangatahi and
Pasifika Courts, and the great team work
being done there, provided uplifting
insights into how the purposes of those
Courts are being achieved, and will
continue to grow in future

Challenging issues, such as the care and
protection/youth justice interface,
neurodisabilities and youth offending,
and getting the best out of FGCs, drew on
both home grown and overseas
knowledge and talent and provided
valuable information and ideas for us to
work with

The “Black Letter Law” sessions pointed
out not just what the latest decisions of
importance coming from the Courts are,
but where challenges and opportunities
in developing the law lie ahead. The
forward looking nature of some
presentations, such as the Solution-
Focussed Court team approach, created a
sense that progress is already being made
toward the ten year goals

There were good opportunities to catch
up with old friends and make new ones.
Having the two conferences running
together and alongside each other was an
excellent idea. The lay advocates added
the same sort of vitality and passion to
the joint sessions that they bring to their
work in the Court and they are a very
welcome addition to Court teams
everywhere

Very big thanks to Dick Edwards, Karen
Yates and the team from the NZLS, as
well as Clare Bennett, whaea Anne
Taumaunu and the organising
committees, for bringing this great
conference together

| am sure that the batteries of all
participants will now be fully charged for
the exciting challenges ahead!
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A sense of the value of revitalising the FGC as the primary way of
addressing a young person’s offending. Better preparation of and
engagement at the appropriate time of all participants who can bring
potential solutions to the FGC will bring rewards

The potential benefits of an awareness of the Youth Court as a solutions-
focused court with a team of professionals. These benefits are for the
young person, their family and the community

The conference brought to the fore, again, the passionate commitment
that so many stakeholders in the youth justice system bring to their role in
delivering on the principles of the Act

There is an increased awareness of the implications of neurodisability and
its contribution to youth offending and how its diagnosis may well assist
in appropriate responses to young offenders both before and at court

A sense of the commitment of the Ministry of Justice to promote the
appointment of Lay Advocates and the increased use of them in the main-
stream Youth Court as well as in Te Kooti Rangatahi and the Pasifika
Courts.

Emily Bruce
Solicitor/Youth Advocate

| really valued getting practical hints on ways lawyers can improve or
adapt trial procedure for clients with neurodisabilities, for example the
ability to use communication assistants under the Sentencing Act 2002
Learning more about tools for identifying and addressing
neurodisability was also really valuable

Hearing a young person describe in his own words the steps he took to
get on the path to stopping offending and hearing about the hard work
of the police youth aid officer, youth advocate and lay advocate who
worked with him.

Ziyad Hopkins
2015 Axford Fellow, Fulbright New Zealand

Practical: Applications under CPMIP—Getting in Right. Really brought
together the neuro-disability issues into the ‘coal face’—what it means
for daily practice. | look forward to the day, though, that the legal
analysis on fitness to plead takes into account the ability of the young
person to engage in the FGC process

Emphasise: While we all care about the positive youth development of
our clients, it is important to emphasise the importance of client consent.
We must all ensure that we act in collaboration with and at the
instruction of our clients—not only in Youth Court proceedings, but also
in interacting with other others stakeholders in the youth justice sector
as a valued member of the team

The future: Soana Moala showed the importance of how a thorough
review and clarification of charges can encourage early and sustainable
exits from the youth justice pipeline. However, | was particularly struck
by her call to train the next generation of Youth Advocates. Augmenting
her recommendation for a robust mentoring relationship between
veteran and new Youth Advocates, a review and refresh of the best
practices is needed. An updated set of guidelines is a useful training tool
as well as a means to ensure high quality legal representation
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NE Yo STATE
PERMANENT .IV|V_|D|C,F|{§L CSMMISSION ON On1 May 2015 the John

JUSTICE FOR CHILDREN Jay College of Criminal RESTORATIVE
OGO G IO IO Justice, New York, hosted

Working to imprave the iives & life chances of children involved with N.Y. Courts, PRAC Tlc E s

Restorative Practices in Action: A Conference for School and

Justice Practitioners IN ACTION:
Principal Youth Court Judge Andrew Becroft was invited as a A CONFERENCE FOR

keynote speaker to share some of the restorative principles and SCHOOL AND ’USTICE
practices from the Aotearoa New Zealand youth justice system. The PRACTITIONERS
abstract of his paper, and a link to the journal it is published in, are

below. Friday, May 1, 2015

Out of Court (And Sometimes In) - Playing to Win:
Restorative Practices and Processes of the New Zealand Youth Justice System

In 1989, the New Zealand youth justice system underwent a seismic shift. Over the next 25 years the system’s architecture
was rebuilt and current youth justice theory, principles and practices are virtually unrecognisable from their pre-1989
counterparts.

In the 1980s and decades preceding the Children, Young Persons and their Families Act 1989 (CYPF Act), traditional youth
justice philosophies and practices prevailed. There was a strong focus on court-based resolutions and an acceptance that the
court was the appropriate institutional forum to resolve youth offending. Police practices reflected the traditional functions of
their role: detect crime, arrest, charge the young person and refer the ultimate decision-making to a Judge. The system was
dominated by “professional” decision-making; state agencies were perceived to be making decisions on behalf of young
people and their families. Consequently, families and communities felt disempowered. In particular, Maori (the indigenous
peoples of Aotearoa New Zealand) were marginalised and disadvantaged by the mono-cultural process.

The enactment of the CYPF Act in 1989 introduced a “new paradigm.” Namely, a clear two-fold emphasis in the legislation:
first, on not charging young offenders and if at all possible using police organised alternative responses; and, secondly (where
police diversion was not possible), relying on the Family Group Conference (FGC) - both as a diversionary mechanism to avoid
charging, and as the prime decision making mechanism for all charges that were not denied or which were subsequently
proved. Clear principles were also enshrined, emphasising the importance of involving and strengthening the family group in
all decision making and interventions.

Under the “new paradigm” there is now significantly reduced reliance on charging young people after apprehension by police.
A specialist youth-focused division of the police force ensures that approximately 80 percent of all youth offending is dealt
with by prompt, community-based alternative intervention. For the small group who are charged and come to the Youth
Court, the mandatory FGC enables less reliance on judicial decision-making and places families, victims and the community at
the heart of the decision-making process. A consensus-based Plan is created to hold the young people accountable for their
behaviour while addressing the underlying causes of offending. Rehabilitative, wraparound, community-based sentences are
a priority and custody is an absolute last resort.

The FGC paved the way for a restorative justice approach (although restorative justice theory was not contemplated at the
time the legislation was passed) and increasingly the Youth Court adopted a therapeutic, multi-disciplinary approach. Court
numbers plummeted, government youth residences and prisons were closed, and youth offending rates stabilised.

The Youth Court and the youth justice FGC also became an incubator of restorative justice practices in subsequent years,
gradually spawning a nation-wide movement towards restorative justice. Adult criminal courts began to adopt, and even
mandate, restorative justice processes at sentencing. Schools, workplaces, and even some small cities also started adopting
restorative theories to inform their practices.

You can read the full paper here: http://johnjay.jjay.cuny.edu/restorativepractices/RP_Journal.pdf
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Second Meeting of the Asia-Pacific
Council for Juvenile Justice (APC.JJ)

Toward Child-Friendly Justice in the

Asia-Pacific Region:

g:}tﬁ'}glﬁf Alternatives to Detention and Restorative Justice for Children

Jivenile Justice Phuket, Thailand
5.8 May 2015

The Second Meeting of the Asia-Pacific Council for Juvenile
Justice was designed around the common goal of promoting
child-friendly juvenile systems which are based on international
standards and norms in the Asia-Pacific Region. Organised
jointly by the 1JJO, the Thai Department for Juvenile Observation
and Protection of the Thai Ministry of Justice, and the United
Nations Office on Drugs and Crime (UNODC), the Second Meeting
of the APCJJ aimed to support countries from the Asia-Pacific
Region in their efforts to ensure the protection and promotion
of the rights of children who are in conflict with the law.

Judge John Walker attended on behalf of the Youth Court of New
Zealand and presented his paper ‘Diversion from Court
Proceedings: the New Zealand Youth Justice Experience’ to the
APCJJ (abstract below), and has joined the Asia Pacific Council as
the New Zealand representative.

Diversion from Court Proceedings: the New Zealand Youth Justice Experience

Abstract: New Zealand’s youth justice system has been described as ‘revolutionary’ and ‘an international trendsetter’. At its
inception, the Children, Young Persons and their Families Act 1989 (CYPF Act) was hailed upon as ‘a new paradigm’ for going
beyond traditional philosophies of youth justice and offering a completely new conceptual approach.

Fundamental to the New Zealand model of youth justice is the principle of diversion. This is based on the idea that in order to
minimise the risk of developing persistent and long-term offending behaviours, it is better to keep a young person away from
the formal justice system for as long as possible. This approach is in line with scientific evidence about the developing
adolescent brain and criminological research.

Consistent with these diversionary principles, the CYPF Act creates a clear two-fold emphasis: first, there is an emphasis on
not charging young offenders and if at all possible using Police-organised alternative responses; and secondly (where police
diversion is not possible), the Family Group Conference (FGC) acts both as a diversionary mechanism to avoid charging, and as
the prime decision making mechanism for all charges that were not denied or which were subsequently proved.

The emphasis on diversion in the CYPF Act has significantly reduced reliance on charging young people after apprehension by
Police. A specialist youth-focused Police division force ensures that approximately 80 percent of all youth offending is dealt
with through prompt, community-based alternative intervention. For the small group who are charged and come before the
Youth Court, the mandatory FGC enables less reliance on judicial decision-making and instead places families, victims and the
community at the heart of the decision-making process. A consensus-based plan is created to hold young people accountable
for their behaviour while addressing the underlying causes of offending. Rehabilitative, wraparound, community-based
sentences are a priority and custody is an absolute last resort.

The New Zealand youth justice process offers a small window of opportunity to effectively engage with some of the most
complex and challenging youth offenders. Often it is the “last best shot” for effective therapeutic intervention and, as such,
requires a prompt and comprehensive response. n@

Adobe Acrobat

You can read Judge Walker’s full paper here:
Document
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Diversion from Court Proceedings:

the New Zealand Youth Justice
Experience

A Paper delivered at the
2" Meeting of the Asia-Pacific Council for Juvenile Justice
Phuket, Thailand: 5-9 May 2015

by His Honour Judge John Walker
Youth Court and District Court Judge, New Zealand





In this paper I hope to provide an overview of the New Zealand Youth Justice process which relies
heavily on diversion from court proceedings, the guidance of Family Group Conference outcomes,
and detention as a last resort. I am very grateful to Sacha Norrie, Research Counsel to the Principal

Youth Court Judge, for her expert assistance in preparing this paper.

1 Introducing the New Zealand Youth Justice System'

New Zealand’s youth justice system has been described as ‘revolutionary’ and ‘an international
trendsetter’.” At its inception, the Children, Young Persons and their Families Act 1989 (CYPF Act)
was hailed upon as ‘a new paradigm’® for going beyond traditional philosophies of youth justice and

offering a completely new conceptual approach.

Fundamental to the New Zealand model of youth justice is the principle of diversion. This is based on
the idea that in order to minimise the risk of developing persistent and long-term offending
behaviours, it is better to keep a young person away from the formal justice system for as long as
possible. This approach is in line with scientific evidence about the developing adolescent brain and

criminological research.

Consistent with these diversionary principles, the CYPF Act creates a clear two-fold emphasis: first,
there is an emphasis on not charging young offenders and if at all possible using Police-organised
alternative responses; and secondly (where police diversion is not possible), the Family Group
Conference (FGC) acts both as a diversionary mechanism to avoid charging, and as the prime

decision making mechanism for all charges that were not denied or which were subsequently proved.

The emphasis on diversion in the CYPF Act has significantly reduced reliance on charging young
people after apprehension by Police. A specialist youth-focused Police division force ensures that
approximately 80 percent of all youth offending is dealt with through prompt, community-based
alternative intervention. For the small group who are charged and come before the Youth Court, the
mandatory FGC enables less reliance on judicial decision-making and instead places families, victims
and the community at the heart of the decision-making process. A consensus-based plan is created to

hold young people accountable for their behaviour while addressing the underlying causes of

! Sections of this paper have been adapted from the following papers with the authors’ permission: Signed, Sealed - (but not yet fully)
Delivered: an analysis of the “revolutionary” 1989 legislative blueprint to address youth offending in New Zealand, particularly by young
Maori, and a discussion as to the extent to which it has been fully realised, by His Honour Judge Becroft, presented at the “Healing Courts,
Healing Plans, Healing People: International Indigenous Therapeutic Jurisprudence Conference" Vancouver, Canada (2014); and It's All
Relative: the Absolute Importance of the Family in Youth Justice (a New Zealand Perspective), by His Honour Judge Becroft, presented at
the "United Nations World Congress on Juvenile Justice Geneva, Switzerland" (2015).

? J Wundersitz “Juvenile Justice in Australia: Towards the New Millenium” in D Chappell and ] Wilson (eds) Crime and the Criminal
Justice System in Australia: 1000 and Beyond (Butterworths, Syndey, 2000) at 110.

* Allison Morris and Gabrielle Maxwell Juvenile Justice in New Zealand: A New Paradigm (Victoria University of Wellington, Wellington,
1990).





offending. Rehabilitative, wraparound, community-based sentences are a priority and custody is an

absolute last resort.

The New Zealand youth justice process offers a small window of opportunity to effectively engage
with some of the most complex and challenging youth offenders. Often it is the “last best shot” for

effective therapeutic intervention and, as such, requires a prompt and comprehensive response.

2 Diversion and the New Zealand Experience
A Defining diversion

Diversion is the first, and arguably most fundamental, statutory goal of the New Zealand youth justice
system. The principle of diversion in the New Zealand context can be summarised as the avoidance of
formal youth justice interventions and, if such formal interventions cannot be avoided, the
minimisation of any harmful impact.* This approach is based on the idea that it is better to keep a

young person away from the formal justice system for as long as possible.

The meaning of the term “diversion” has evolved and is often misunderstood in the modern context.’
Historically, diversion often meant that a young offender avoided formal interventions (like arrest or
court appearances) and was “diverted” away from the criminal justice system completely. By contrast,
the modern approach is to divert a young offender fowards a particular process or programme. Y outh
offending is often resolved through informal processes such as family group conferencing or Police-
led alternative action.® As Geraldine Van Bueren notes, “the term diversion is misleading as children
are not diverted away from a legal system itself but merely from its more formal aspects”.’” In the
formal Youth Court context, diversionary principles and processes are also engaged in order to avoid
convictions, court orders and custodial sanctions in favour of community-based alternatives when the

young person is involved in the formal Youth Court process.

B Why divert?

Around 80 percent of all young offenders are ‘adolescent limited offenders’ or ‘Desisters’, meaning

the offending is limited to the adolescent stage of life and stops before adulthood. ‘Desisters’ usually

* MP Doolan “Youth Justice — Legislation and Practice” in BJ Brown and FWM McElrea (eds) The Youth Court in New Zealand: A New
Model of Justice (Legal Research Foundation, Auckland, 1993) at 25.

* Allison Morris and Henri Giller Understanding Juvenile Justice (Croom Helm, Kent, 1987) at 137.

¢ Nessa Lynch Youth Justice in New Zealand (Thomson Reuters, Wellington, 2012) at 86.

7 Geraldine Van Bueren The International Law on the Rights of the Child (Kluwer Law International, The Hague, 1998) at 174.





start offending after 13 years of age and tend to stop or age out of offending by age 24 to 28.° The
vast majority of the literature suggests that the less contact young people have with the formal justice
system during their teenage years, the better the likelihood of a successful outcome. Furthermore,
those young people who are dealt with less severely after having come into contact with the justice

system are less likely to reoffend.’

Perhaps the most compelling argument in favour of diverting young people from formal justice
processes stems from neurological science relating to the development of the teenage brain. Scientific
research shows that the brains of young people are vastly different from those of adults. The
prefrontal cortex, responsible for executive function (including coordination of thoughts and
behaviour, response inhibition and the ability to foresee consequences of one’s actions), is still
developing during adolescence and does not develop fully until well into a person’s twenties. During
puberty the brain’s social and incentive processing develops at a faster rate. This means that
adolescents are drawn to sensation seeking and risky behaviour without the necessary self-control or
maturity to ensure their behaviour is not harmful.'” Adolescents are often characterised as impulsive,
temperamental, immature and as unable to consider the feelings of others or consequences of their
actions. Research tells us that most adolescents will grow out of this developmental stage and will
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grow into mature members of society.

In addition to development of the prefrontal cortex, peer influence is shown to have a significant
effect on the adolescent brain. Peer influence leads to activation of areas of the brain associated with
reward processing in adolescents but not adults, increasing both the sensitivity to potential immediate
rewards of risky choices and the likelihood of engaging in risky behaviour. The likelihood of
adolescents engaging in risky behaviour actually increases when he or she provided with concrete
evidence suggesting that the result of such behaviour will be harmful.'> In a number of recent
decisions, the Supreme Court of the United States has recognised the legal significance of this stage of
adolescent brain development in the context of culpability and the standard young offenders should be

held to."

This critical developmental phase of adolescence has been referred to as the white water rafting years

- a time when young people face a number of risks and challenges that require careful navigation to

¥ T E Moffit “Adolescence-Limited and Life-Course Persistent Antisocial Behavior: A Developmental Taxonomy” (1993) Psychological
Review 100(4), as cited in K L McLaren, Tough is Not Enough — Getting Smart about Youth Crime (Wellington, Ministry of Youth Affairs,
2000) at 16.

’ Maxwell and others Achieving effective outcomes in youth justice: Final report to the Ministry of Social Development (Ministry of Social
Development, Wellington, 2004).

' See Ian Lambie, Julia Ione and Charlotte Best 17 year olds and youth justice [2014] NZLJ 316 at 317.

AL 317.

'2 See Churchwood v R [2011] NZCA 531.

" Laurence Steinberg “The influence of neuroscience on US Supreme Court decisions about adolescents’ criminal culpability” (2013) 14
Nature Reviews: Neuroscience 513.





escape without harm or injury. Some common risk factors experienced by ‘adolescent limited
offenders’ include mixing with antisocial peers; substance abuse; family problems, such as poor
parental monitoring and negative parent-child relationships; poor performance and attendance at
school; and negative feelings about school. Many of these issues are temporary factors or experiences
that can be addressed outside a formal youth justice system to encourage normal development and

pro-social attitudes and behaviours."

The temporal nature of adolescent development is fundamental to labelling theory, which suggests
that the stigmatising “label” of criminal proceedings during this key developmental stage can in fact
foster criminal behaviour.” Labelling theory is based on the idea that the way that young people are
labelled by the community creates a self fulfilling prophecy. Because young people are less
experienced and more impressionable, they are more likely to respond to a given label.'® Therefore,
how a youth justice system and its officials respond to a young person will affect that young person’s
perceptions of, and will to engage in, criminal behaviour. Research shows that labelling a young
person an “offender” actually increases their engagement with the criminal justice system. Therefore,
it may be counterproductive to impose the stigma of conviction on young people. If it is accepted that
contact with the criminal justice system can propel a young person along the trajectory towards
becoming a “career criminal”, it follows that diversion away from the formal system can minimise

that risk and help ensure that the young person “ages out” of their offending."’

C Statutory basis for diversion in New Zealand

Jurisdiction in the New Zealand youth justice system depends, almost exclusively, on age. The CYPF
Act defines a ‘child’ as a boy or girl under the age of 14 and a young person as a boy or girl over the

age of 14 but under the age of 17 years old. '*

The first youth justice principle in the CYPF Act is that, unless the public interest requires otherwise,
criminal proceedings should not be instituted against a child or young person if there is an alternative
means of dealing with the matter."” There is a statutory requirement that a young person who commits
an offence should be kept in the community so far as it is practicable and consistent with the need to
ensure public safety.”’ Any sanctions imposed on the child or young person who commits an offence

should also take the form most likely to maintain and promote the development of the child or young

'* Alison Cleland and Khylee Quince Youth Justice in Aotearoa New Zealand: Law, Policy and Critique (LexisNexis, Wellington 2014) at
49.

' Alison Cleland and Khylee Quince, above n 14, at 146.

'® Rob White and Fiona Haines Crime and Criminology (3™ ed, Oxford Unviersity Press, Melbourne, 2004) ch 5.

'7 Alison Cleland and Khylee Quince, above n 14, at 41.

'8 CYPFA, s 2(1).

' CYPFA, s 208(a).

2 CYPFA, s 208(d).





person within his or her family group; and take the least restrictive form that is appropriate in the

. 21
circumstances.

The statutory basis for police warnings and cautions is outlined in ss 209-213 of the CYPF Act and

will be discussed at Part 4 below.

D International framework for diversion

The disposition of proceedings outside the formal structures of the criminal justice system is reflected
in international instruments. The United Nations Convention on the Rights of the Child (UNCROC)

requires that:*

States Parties shall seek to promote the establishment of laws, procedures, authorities and
institutions specifically applicable to children alleged as, accused of, or recognized as having
infringed the penal law, and, in particular:

Whenever appropriate and desirable, measures for dealing with such children without
resorting to judicial proceedings, providing that human rights and legal safeguards are fully
respected.

In its General Comment on youth justice in 2007, the United Nations Committee on the Rights of the

Child reiterated the importance of diversion stating that:*

Given the fact that the majority of child offenders commit only minor offences, a range of
measures involving removal from criminal/juvenile justice processing and referring to
alternative (social) services (i.e. diversion) should be a well-established practice that can be
used in most cases.

The diversionary philosophy and practices provided for in the CYPF Act also reflect the international

standards set out in the Beijing Rules, Riyadh Guidelines and Havana Rules.*

3 Police Youth Aid

To the author's knowledge, New Zealand remains the only country in the world to have a specialist
division of the police force to deal with young offenders. Police Youth Aid comprises of

approximately 240 highly specialised and highly trained members of the national police force. Very

2 CYPFA, s 208(f).

** United Nations Convention on the Rights of the Child 1577 UNTS 3, art 40(3)(b).

 United Nations Committee on the Rights of the Child General Comment No 10 (2007): Children’s rights in juvenile justice CRC/C/GC/10
at [24].

** See United Nations Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing Rules), rr 1.2, 5.1 and 11.1, United
Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines), r 58, and the United Nations Rules for the
Protection of Juveniles Deprived of Their Liberty (the Havana Rules).





minor incidents are handled by front-line police with an immediate warning to the young person.
These incidents are recorded on standard forms and sent through to Youth Aid for their records. More
serious or persistent offending is referred to Youth Aid, who may then either: deal with the matter
through alternative action; or refer the matter to an intention to charge FGC; or if there has been an

arrest, lay a charge directly in the Youth Court.

If alternative action is chosen, the Youth Aid officer will decide on a plan after talking
to the young person and visiting their family and the victim. Engagement with the
young person and their family is an important part of the alternative action process.
This will almost invariably involve a home visit or meeting in person with the family to
build rapport, followed up with a phone call. In instances where a Police Youth Aid
officer makes a home visit to engage with the family face to face, studies have shown
that families are more likely to take part in developing a plan and following it
through.” Similarly, higher levels of engagement with families by Police Youth Aid is
associated with higher levels of involvement, lower levels of drop out, as well as a
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more positive family response to the alternative action process:

Research showed that seeing the family as a valuable resource and focusing on their
strengths increased their involvement. Setting goals collaboratively with the family in
terms of what they want to achieve with the young person, rather than telling them
what they had to do in an authoritarian fashion, also increased engagement by making
the process more relevant to families. When families felt a sense of supportiveness

from staff it increased the family’s positive response to the programme.

The limits of this type of the alternative action programme are the limits of the imagination of those
involved. The best Youth Aid officers spend considerable time and effort tailoring solutions that

satisfy victims, prevent reoffending and reintegrate young people into their communities.

It is worth noting that the CYPF Act does not directly address concerns about Police acting as
gatekeepers to the Youth Court. It is to their credit that in practice the overwhelming majority of all
young offending (at least 75 percent) is dealt with by informal police diversionary strategies. In this
way, the approach taken by Police has been fundamental to the CYPF Act’s success, and this very

significant part of New Zealand’s youth justice process is little understood.

» There and two handbooks developed specifically for New Zealand Police Youth Aid: Alternative Actions that Work: a review of the
research on Police Warnings and Alternative Action within children and young people; and Alternative Actions that Work: National
Guidelines (Youth Services Group, Police National Headquarters, Wellington 2011) accessible at
<http://www.rethinking.org.nz/assets/Young_People_and_Crime/Alternative_Actions_2011.pdf>.

5 Alternative Actions that Work: a review of the research on Police Warnings and Alternative Action within children and young people
(Youth Services Group, Police National Headquarters, Wellington 2011) at 43.





4 New Zealand Youth Justice Process from Arrest to Court

Diversionary principles and practices are incorporated at every stage of the youth justice process —
from the stage that a young person is apprehended through to the stage of formal disposition in the

Youth Court.

Approximately 75 percent of youth offending does not result in a formal charge in the Youth Court.
Section 208(a) provides that, unless the public interest requires otherwise, criminal proceedings
should not be instigated against a child or young person if there are alternative means of dealing with
the matter. By virtue of this provision, the majority of cases are dealt with by Police-led community
alternative interventions. These young people will not receive a Family Group Conference; most are
successfully dealt with by Police and never reoffend. This approach reflects both the emerging
teenage brain science and the reality that most young people who offend do so only as teenagers,
come from relatively stable family backgrounds and with good interventions, quickly grow out of

their offending.

In some cases, Police may wish to charge a young person but they are unable to do so. This is because
Police have a much more limited power of arrest without warrant in respect of young people.”’ In
these situations, an Intention to Charge FGC must be held in order to determine whether the young

person will be formally charged.

If arrested and charged in the Youth Court, the young person must have an FGC; either when the
young person does not deny the charge or the charge is subsequently proved.” It is worth noting that
if the offending is particularly serious or the FGC plan is not followed, the young person will usually
receive a formal Youth Court order under s 283. Therefore, the FGC is a fundamental part of the
process in situations where a charge is either formally laid in the Youth Court, or contemplated. This

accounts for roughly 25 percent of all youth justice cases.

Most cases in the Youth Court are resolved through a FGC plan without the need for a formal court
order. For example, in 2013 only 26 percent of Youth Court appearances resulted in a formal order.
However, the Youth Court has the power to make certain formal orders, typically (but not
exclusively) on the recommendation of the FGC, or where the FGC plan has either not been fulfilled
or has been only partly fulfilled. Many of the Youth Court orders are comparable to sentences
available in the adult court, but there are some unique aspects. Youth Court orders include, but are not

limited to:

T CYPFA, s 214.
* CYPFA, ss 246 and 281.





- Absolute discharge at the successful completion of a FGC plan, which may take a
number of months. This type of discharge means that the charge is deemed to have
never been laid (s 282);

- A discharge that is noted on the young person’s record but there is no further penalty
other than the note of the offence itself (s 283(a));

- An order to come before the Court for sentence if called upon within one year (s
283(c));

- Disqualification from driving a motor vehicle (s 283(1));

- Reparation to the victim for damage caused by the offending (s 283(f));

- Community work for up to 200 hours to be completed within one year (s 283(1));

- Placement under the supervision of a specified community organisation or the Ministry
of Social Development for up to six months (s 283(k));

- An order placing the young person under the supervision of a specified community
organisation or the Ministry of Social Development, which also requires the young
person to attend or remain at a community-based activity or programme for up to six
months (s 283(m));

- A custodial sentence in a youth justice residence (youth prison) for up to six months,
which must be followed by community supervision for up to 12 months (s 283(n)); and

- Conviction in the Youth Court and transfer to the District Court for sentencing in the

adult criminal court (s 283(0)).

5 The restorative nature of the Family Group Conference

The CYPF Act has been described as the first legislated example of a move towards a restorative
justice approach to offending” in New Zealand, despite there being no specific mention of ‘restorative
justice’ in the legislation.”” Indeed, at the time the CYPF Act was debated and formulated, the
restorative justice movement was in its infancy, and the provisions of the CYPF Act had been
developed before ideas about restorative jurisprudence had been widely disseminated.® The New
Zealand system, and in particular FGCs, have become restorative in practice in an evolutionary way,

rather than as a result of any theoretical underpinning or legislative prescription to do so.

¥ Gabrielle Maxwell and others Achieving Effective Outcomes in Youth Justice — Final Report (Ministry of Social Development, 2004) at 8.
3 Nessa Lynch, above n 6, at 114.





Although not mandated by, or mentioned in, the legislation, a restorative justice approach is entirely

consistent with the Acts objects and principles. Writing extracurrially, His Honour Judge McElrea

1
notes: 3

It is essentially the practice of youth justice, as experienced by practitioners, that is

restorative, rather than the legislation underlying that practice. Sections 4-6 and s

208 spell out certain objectives of the Act and principles to be applied in youth

justice. These are partly restorative, but mostly reflect a narrower emphasis

namely the strengthening of the relationships between a young person and his

family, whanau, hapt, iwi, and family group, and enabling such group whenever

possible to resolve youth offending — see the short and long titles of the Act and ss
408 and 208(c).

Judge McElrea goes on, however, to say that the partly restorative aspects of the CYPF Act

be downplayed. These “partly restorative” aspects are:>>

Section 4(f), which propounds the principle that young people committing
offences should be “held accountable, and encouraged to accept responsibility,
for their behaviour” and should be “dealt with in a way that acknowledges
their needs and that will give them the opportunity to develop in responsible,
beneficial and socially acceptable ways”. These provisions emphasise

accountability and membership of a wider community.

By making criminal proceedings a last resort (s 208(a)), the Act encourages

the solution to come from within the community.

A “welfare” approach is discouraged by stipulating (s 208(b) and (f)) that
criminal proceedings should not be instituted solely for welfare reasons, and
that any sanctions should take the “least restrictive form” that might be

appropriate.

Section 208(g) requires that “due regard” should be had to the interests of
victims of offending and s 251 establishes the right of any victim or his/her

representative to attend every FGC.

should not

! Judge FWM McElrea The New Zealand Youth Court: A Model for Development in Other Countries? A paper presented for the National
Conference of District Court Judges, Rotorua, New Zealand (1994-1995) 4 JJA at 33.
32 Judge FWM McElrea“The Intent of the Children Young Persons and Their Families Act 1989 - Restorative Justice?” Youth Law Review

(1994) at 4.





- Young offenders are intended to be kept in the community, so far as that is

consonant with public safety (s 208(d)).

- And finally, the whole machinery of the Act that propels the FGC process is

one that makes possible a restorative approach to justice.

Accordingly, an assessment of ss 4, 5 and 208 of the CYPF Act reveals a number of principles that are
consistent with restorative justice processes. The Long Title to the Act, the General Principles and
Youth Justice Principles contained in the CYPF Act all stress the importance of rehabilitation through
family involvement.* Importantly, section 5 states that any Court which, or person who, exercises any

power conferred by or under the CYPF Act shall be guided by:

The principle that, wherever possible, a child’s or young person’s family,
whanau, hapt, iwi, and family group should participate in the making of
decisions affecting that child or young person, and accordingly that, wherever
possible, regard should be had to the views of that family, whanau, hapi, iwi,

and family group.

Much like the focus on family involvement, the involvement of victims has been seized upon as a
potentially restorative feature of the CYPF Act. However, it is important to note that at the time the
CYPF Act was being contemplated, the inclusion of victims in the FGC process was intended to keep

the system honest” and to instil public confidence, not to contribute to restorative outcomes.

During the drafting process, the Youth Justice Policy team at the Ministry for Social Development
recognised that the unprecedented FGC model would be the subject of much public scrutiny. For the
first time, a fundamental portion of the criminal justice decision-making forum would be taken out of
the courtroom, and the public view, and conducted in the private and unreported FGC forum.
Questions concerning how the FGC process could appear to be, and indeed be, legitimate in the eyes
of the public were fraught. It was ultimately decided that if victims could have their justice needs
delivered by FGCs, then the public could be more confident that the process was legitimate.
Accordingly, the CYPF Act provides for the right for victims, or their representatives, to be consulted
about where and when an FGC should take place and to attend the FGC.** Victims are also entitled to
a record of what was agreed to at the FGC.* These provisions are rooted in a “victim’s rights”
framework, where the victim is able attend an FGC as of right, rather than as party contributing to a

restorative process aimed at repairing harm.

3 CYPFA, Long Title (b) and (c), ss 5(a), 5(b), 5(e)(i), 208(c) and 208(f)(i).
* CYPFA, ss 250(2)(a) and 251(1)(f).
¥ CYPFA, s 265(1)().





As noted above, it was only after the legislation’s enactment that notions of the potentially restorative
nature of victim involvement began to develop. Central to restorative justice theory is the idea that the
offender will perform actions to repair the harm caused by the offending. Therefore, victim
involvement in FGC processes has the potential to be restorative in practice. However, as practice has
developed since 1989, it has become evident that the actual “restorativeness” of FGCs fluctuates due,
to a large extent, to the varying levels of victim attendance. Without a victim present, one of the key

components of a restorative justice event, the repair of harm caused by the offending, is diminished.

Nevertheless, irrespective of its origins and underlying philosophies, the transfer of decision-making
to the FGC, while radical, is only partial and the Youth Court retains the ultimate decision-making
power. The Youth Court has the obligation to “consider any decision, recommendation or plan made
or formulated by the family group conference in relation to the offence”® but is not bound to follow
it. The Youth Court could, if it so chose, override the decisions of the FGC — although in practice this
is virtually unheard of. Nevertheless, Some would say that the Youth Court’s ultimate power
demonstrates that attempts to provide an alternative restorative justice system in New Zealand are
“haunted” by the formal Court-based, punitive criminal justice system that waits “to catch the failures
of the more progressive system”.”’ The reality is that the disposition of a criminal charge rightly
reposes in the Court, which stands on behalf of the wider community it serves. It may be that the
agreed outcome is totally inadequate to hold the young person accountable and to address the
underlying causes of offending. To allow such a plan to stand and be sanctioned by the Court runs the

risk of questioning the legitmacy of the process.

6 A complex and challenging group of youth offenders
A Persistent youth offenders

The Youth Court is often the “last best shot” for the small group of serious young offenders who are
charged in Court. Both in New Zealand and internationally, approximately 20 percent of youth
offenders are ‘Persisters’ (also known as ‘early onset’ or ‘life course’ offenders) and are responsible
for a large proportion of youth offending.® In contrast to Desisters, Persisters’ start offending early,
before age 14 and as early as 10 years of age,” offend at high rates — around 40% to 60% of youth

offending in New Zealand and continue offending into adulthood.

* CYPFA, s 279.

7 K Haines “Some Principled Objections to a Restorative Justice Approach to Working with Juvenile Offenders” in L Walgrave (ed)
Restorative Justice for Juveniles: Potentialities, Risks and Problems A selection of papers from the International Conference of the
International Network for Research on Restorative Justice for Juveniles (Belgium, Leuven University Press, 1998) at 105.

At 16.

¥ At 16.





Persistent young offenders invariably come from fractured and disadvantaged family backgrounds,
and typically present with a number of other co-occurring and interrelated problems. Some of the

. . . 40
common risk factors for Persisters include:

- Having few social ties (being low in popularity, and engaging in few social activities);

- Mixing with antisocial peers;

- Having family problems, particularly poor parental monitoring of children and negative
parent-child relationships;

- Experiencing barriers to treatment, whether low motivation to change, or practical problems
such as difficulty in attending appointments due to lack of transport and work hours;

- Showing poor self-management, including impulsive behaviour, poor thinking skills, and
poor social/interpersonal skills;

- Showing aggressiveness (both verbal and physical, against people and objects) and anger;

- Performing and attending poorly at school, lacking positive involvement in and feelings about
school;

- Lacking vocational skills and a job (for older offenders);

- Demonstrating antisocial attitudes that are supportive of crime, theft, drug taking, violence,
truancy and unemployment;

- Abusing drugs and alcohol;

- Living in a neighbourhood that is poor, disorganised, with high rates of crime and violence, in
overcrowded and/or frequently changing living conditions; and

- Lacking cultural pride and positive cultural identity.

Persistent youth offenders pose a significant challenge to any youth justice system. They have a
number of high and complex needs that require identification and intervention, even as early as their
preschool years. Many of these needs will not be identified until the young person comes into contact
with the youth justice system. Because the youth justice jurisdiction offers such a limited window of
opportunity for intervention (between the ages of 14-16 years old), the New Zealand youth justice
system places a critical emphasis on prompt and effective wraparound therapeutic intervention to
address the underlying causes of offending, while holding the young offender to account for their

behaviour.

B Prevalence of neurodisability

Another challenge to both the Youth Court process and wider society is the staggering prevalence of

neurodisability in youth offending populations. Many young offenders will have some form of

At 10.





psychological disorder, especially conduct disorder. Some will also have a neuro-developmental
disability such as prior traumatic brain injury, foetal alcohol spectrum disorder, autism, attention
deficit disorder, speech and communication disorders, a specific learning disability (eg dyslexia), or
typically a combination of these. Studies show a high prevalence for oral language and
communication difficulties in young people within the youth justice system.* The Youth Court, and
especially FGC, processes rely heavily on the oral language abilities (everyday talking and listening
skills) of the young offender, who needs to listen to complex and emotionally charged accounts of the
victim’s perspective and formulate his or her own ideas into a coherent narrative. This narrative is
then judged by the parties affected by the wrongdoing as either adequate or not. A language or speech
difficulty will significantly impact upon a young person’s ability to understand and positively engage

with youth justice processes.

A recent study by the Office of the Children’s Commissioner for England* has found a high
prevalence of neurodisability in the youth offending population. While no similar comprehensive
research has taken place in New Zealand, there is every reason to suggest that similar prevalence rates

exist in New Zealand and indeed, most other Western jurisdictions.

Table 1. The prevalence of neurodevelopmental disorders

Neurodevelopmental
disorder

Learning disabilities®
Dyslexia

Communication disorders

Attention deficit hyperactive
disorder

Autistic spectrum disorder
Traumatic brain injury
Epilepsy

Foetal alcohol syndrome

Reported prevalence rates
amongst young people in the
general population

2 -4%*
10%°
5-7%°
1.7-9%"
0.6-1.2%"
24 -31.6%"
0.45-1%"®

0.1-5%"

Reported prevalence rates
amongst young people in
custody

23 - 32%°
43 -57%"
60 - 90%”°
12%"
15% "
65.1-72.1%"
0.7-0.8%"

10.9-11.7%"

The growing cohort of young offenders with complex mental health and neurodisability needs means
that youth justice processes, and especially FGCs, need to provide a comprehensive health response,
with an emphasis on early identification and early intervention. This requires focussed and easily
accessible information so that these issues can be identified quickly and so that the response by the

family and wider youth justice system is appropriate in all the circumstances.

4! Hennessey Hayes and Pamela Snow “Oral language competence and restorative justice processes: Refining preparation and the

measurement of conference outcomes” Trends and Issues in Crime and Criminal Justice: Australian Institute of Criminology (463
November 2013).

2 Nathan Hughes and others “Nobody made the connection: the prevalence of neurodisability in young people who offend” (Office of the
Children’s Commissioner for England, October 2012).





C Care and protection interface

It is no secret that young people who regularly appear in the Youth Court (the serious persistent
offenders particularly) almost always present with care and protection issues. In New Zealand, three
quarters (73 percent) of youth justice clients have been the subject of CYF notifications — i.e. there
have been concerns of abuse or neglect at some point in their lives.” These young people present a
difficult challenge to the criminal justice system. On the one hand their backgrounds of abuse and
environmental dysfunction categorise them as vulnerable victims in need of help; on the other, their

offending demands accountability and creates damaged victims.

The New Zealand system, through the architecture of the CYPF Act, is unique in that it has specific
youth justice principles separate and distinct from those governing care and protection procedures.
The legislation generally separates the welfare and youth justice jurisdictions. However, youth
offending will often require some form of therapeutic intervention or welfare response: it may become
clear that in order to address the underlying causes of offending and the needs of the young person a

care and protection response is required.

The CYPF Act avoids an unhelpful, rigorous split between the youth justice and care and protection
provisions by allowing a cross-over between the two parts. This flexibility, which allows youth
offenders with care and protection issues to be dealt with appropriately, allows room for discretion as
to whether an incidence of offending is really care and protection based. This enables the justice
system to concentrate on justice issues and avoid care and protection work, which it is poorly

equipped to carry out.

If it comes to light that the young offender has significant welfare needs and are in need of care and

protection, as defined by s 14 of the CYPF Act, there are two potential mechanisms available:

1. Referral to care and protection under s 280: this provision allows Youth Court Judges to deal
with young people with care and protection issues. Under this provision a Judge may adjourn
youth justice proceedings and refer the matter to a Care and Protection Co-ordinator to be
dealt with according to the care and protection provisions of the CYPFA.* “In need of care or
protection” covers a number of concerns including that the young person is being or is likely
to be harmed, ill-treated, abused or seriously deprived. Where the Court is of the view that the

young person is in need of care and protection, s 280 allows the Court to:

refer the matter to a Care and Protection Co-ordinator under s 19(1); and

# Centre for Social Research and Evaluation Te Rokapu Rangahau Arotake Hapori Crossover between Child Protection and Youth Justice,
and Transition to the Adult System (July 2010) at 8, as cited in Judge Peter Boshier Achieving Equity: Our Children’s Right to Opportunity
(Wellington, 2012) at 4.

* CYPFA, Part II.





- adjourn the proceedings pending the outcome of that reference or, where a declaration
is made that the child or young person is in need of care or protection pursuant to s
67, adjourn the proceedings until that application is determined; or

- at any time, where proceedings are adjourned under section 280(1), absolutely

discharge the information under s 282 CYPFA.

2. “Back to back” FGCs under s 261: This section provides that a youth justice FGC “may
make or formulate decisions and plans necessary or desirable in relation to care and

protection” in situations where:

- there are current care and protection proceedings before the Family Court; or

- care and protection issues are believed to exist (because one or more of the criteria in
s 14 appear to exist); or

- a 12 or 13-year-old is appearing before the Court as a ‘previous offender’ under s

272(1A) where no declaration was made.

Typically, youth offending is dealt with in the Youth Court while care and protection issues are dealt
with in the Family Court under entirely different proceedings with a different Judge. Despite the
existence of an Information Sharing Protocol between these two courts, there is often a lack of
communication between the jurisdictions and concurrent offending and care and protection
proceedings have not been streamlined. The potential consequences from the failure to share
information can be disastrous. For example, the Family Court might remove a young person from a
home because of abuse, and the Youth Court might inadvertently bail that young person to the same

. 45
abusive home.

In response to operational deficiencies, a ‘cross-over list’ has evolved for children and young people
that are appearing in the Youth Court, but are first identified as having a ‘care and protection’ status.
On a ‘cross-over list’ day, a Judge with both a Family and Youth Court warrant will manage the
young person’s case by addressing both youth justice and care and protection issues at the same
hearing. The ‘cross-over list’ streamlines proceedings, reduces court appearances and minimises the
chances of either court unintentionally subverting actions taken in the other.”® It also gives reality to

the highly desirable principle of “one family; one judge; one Court appearance”.

4 Kate Peirse — O’Byrne “Identifying and Responding to Neurodisability in Young Offenders: why, and how, this needs to be achieved in
the youth justice sector” (Bachelor of Laws (Honours) Dissertation, University of Auckland, June 2014) at 47.
4 Kate Peirse — O’Byrne “Identifying and Responding to Neurodisability in Young Offenders: why, and how, this needs to be achieved in
the youth justice sector” (Bachelor of Laws (Honours) Dissertation, University of Auckland, June 2014) at 47.





7 Conclusion

The fundamental commitment to diversion in principle and practice is one of the greatest strengths of
the New Zealand youth justice system. Diversionary mechanisms are incorporated at every stage of
the youth justice process. There is a significantly reduced reliance on charging by police after
apprehension. A specialist youth-focused division of the police force ensure that approximately 80
percent of all youth offending is dealt with by prompt, community-based alternative intervention. For
the small group who are charged and come to the Youth Court, the mandatory FGC is both a
diversionary tool to avoid charging, and the prime decision making mechanism for all charges that
were not denied or which were subsequently proved. The FGC enables less reliance on judicial
decision-making and places families, victims and the community at the heart of the decision-making
process. A consensus-based plan is created to hold the young people accountable for their behaviour
while addressing the underlying causes of offending. The successful completion of a FGC Plan is
usually rewarded with an absolute discharge, after the young person’s future interests have been
balanced against the protection of public interests. Principles of diversion are evident even at the stage
of formal disposition in the Youth Court where rehabilitative, wraparound, community-based
sentences are a priority and custody is an absolute last resort. The practice of diverting young people
away from formal criminal justice processes has proven to been an outstanding success, and continues

to improve over time.
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Redefining Juvenile Justice: Towards a better future
Barbados, 21-23 April 2015

Barbados is in the process of reforming ‘u i ;

i

't

its juvenile justice system. . \ 3

As a result, the Ministry of Home Affairs
in collaboration with UNICEF hosted a
National Conference on Juvenile Justice
from April 21 - 23 under the theme
Redefining Juvenile Justice: Towards a
Better Future.

Youth Court Judge Louis Bidois attended
on behalf of Aotearoa New Zealand and
shares some reflections from the
conference below.

Reflections on the Conference
The conference was extremely successful, and the presentations were of a very high calibre and focussed on the core
issues regarding why Barbados needs to reform its youth justice model.

There was positivity, enthusiasm and excitement from participants and a real commitment from the government for
change.

Barbados’ current system needs to be overhauled which will require a paradigm shift across the sector.

Recommendations to Barbados
I made several recommendations for reform including:

having a new Act with defined principles of accountability and rehabilitation of youth, based principally on a diversionary
scheme;

having separate vehicles for youth justice and care and protection;

having specialised units across the sector including a Youth Aid section of the Police, a youth service releasing probation
services to deal with adult offenders only, criminal lawyers as Youth Advocates, and having a pool of Youth Advocates;
changing the Court rostering system to have Youth Court hearings at a separate time and venue from the adult courts.

| set out two paradigm shifts that would really improve the youth justice sector. These are removing the police’s power of

arrest of young people except for specified serious offences and the establishment of “conferencing” requiring the
youth, family, victim, stakeholders and supporters to meet to discuss the offending and reach a consensus on
accountability and rehabilitation, and to dictate the pathway for disposing of the offending.

Youth are our leaders of the future. Many exciting leaders have had an indiscretion or two but given the right break or
opportunity, have gone on to lead productive lives. Although the Conference focussed on Barbados, it had a wider
application, hence the excitement of the Caribbean participants.

As we say in the Maori world:
Kia kaha, kia maia, kia manawanui
Be bold, be brave, be stout hearted
Judge Louis Bidois
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ADDRESS GIVEN AT THE WELCOME
RECEPTION OF THE
14™ AUSTRALASIAN CONFERENCE ON
CHILD ABUSE & NEGLECT

By The Rt Hon Dame Sian Elias,
Administrator of the Government
Sunday 29 March 2015

E nga mana, e nga reo, e nga iwi o te
motu e huihui nei, ténei aku mihi
mahana ki a koutou. Te manuhiri
tuarangi, te manuhiri waewaetapu nau
mai haere mai ki Aotearoa. No reira, kia
ora tatou katoa.

Distinguished  guests, ladies and
gentlemen warm greetings to you all. |
extend a special welcome to
international delegates, especially those
of you in New Zealand for the first time.
This is the 14" Australasian Conference
on Child Abuse and Neglect. It is nearly
ten years since New Zealand had the
privilege of hosting it. So this is
precious opportunity and we are
grateful to all who have travelled from
afar to be here.

The reception to open the conference is
being hosted, in the spirit of cross-
agency co-operation which is a theme
of the conference, by the Australian
Institute of Criminology and the
Ministry of Social Development. |
express thanks on behalf of us all to
them.
3k %k %k

It is impossible to work, as | do, within
the justice system of any country and
not be keenly aware of the impact of
child abuse and neglect and the vicious
cycle of intergenerational harm and
alienation it sets up.

The well-being and safety of children in
our communities is a barometer of
social justice and decency in any
society. The way a society treats its
children reveals its soul, as Nelson
Mandela put it. To our very great
shame, this window on our soul as a
society is deeply disturbing and when

|

The Chief Justice of Aotearoa New Zealand,
The Rt Hon Dame Sian Elias

something is deeply disturbing, it is
tempting to turn away if you can.

You, who work to address child abuse
and neglect are the people who do not
flinch from what is revealed. You know
that none of us can afford to turn away
from the issues of child abuse and
neglect. It is a very great pleasure to
have the opportunity to express
appreciation for the important work
you do and to say how much | admire
your professionalism and commitment
to continuous adaptation in response to
developing knowledge and insights into
what works and what does not.

That preparedness to learn and adapt is
the reason for a conference such as
this. It brings together different
professional disciplines and different
agencies working in the field. It builds
upon the insight that the only sure ways
to promote the safety and well-being of
children is through promoting their
better integration into the layered and
diverse communities to which they
belong. It is also critical to do as we
would be done by: to recognise that
these children have their own inherent
dignity and perspectives rather than
seeing them and their families as
objects for agency management.

Good intentions are not enough in
seeking to address child abuse and
neglect. Aspirations need to be backed
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up by both good design for agency and
other responses and by practical
strategies for engagement. Neither is
sufficient in itself. Engagement without
sound design and co-ordination is a
mess and potentially harmful and good
theoretical system design without
strategies for practical implementation
may be useless. For example, the
Principal Judge of the Youth Court has
pointed out that the Family Group
Conference in his court typically
involves a young Maori boy and his
mother. That’s not the engagement
hoped for in the system as designed. So
even where systems design may be
good, practical effort is required to
make it work.

The causes of child abuse and neglect
are complex. Effective strategies both
for prevention and to address their
effects must operate on a wide front.
Co-operation between agencies with
specific functions touching on child
abuse and neglect and its consequences
is essential. So too is co-ordinated
effort by those professionals whose
skills deal with different aspects of the
problem and the response. Nor is
integrated and co-ordinated
professional response sufficient in itself.
Responses which fit the communities to
which children belong and in which they
are entitled to participate require
strategies  which are  culturally
appropriate. That means letting in the
community.

It is a far cry from the 1970s when |
used to appear in the Magistrate’s
Court in child neglect cases. No one
doubts the sincerity of the views of the
social workers of the time or that they
were acting in what they conceived to
be the best interests of the children.
But the process was top-down and
paternalistic. It was often culturally
inappropriate  and often  hugely
disruptive of family relationships. The
human rights lens now applied to child
care, the changes to put the child at the
centre and not simply as an object for
agency benevolence, and the
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and the willingness to accept community
diversity have all effected a real revolution
in approach.

That we have come a long way does not
mean we should be complacent.
Continuous reassessment in this area, as in
all areas that matter and are concerned
with human interaction, is the obligation of
all who work in this field.

Because children are our future we need
to invest in their health, well-being,
development and safety. If strategies are
to be responsive to the dignity of the
child we need to pay close attention to
the identity of the child. That means the
cultural identification and heritage of the
child is as important as its health,
education, and safety. So too are the
child’s family - and we need to pay close
attention to the perspective of the child
itself.

The first principle of the child’s best
interests as paramount has been
reaffirmed in New Zealand’s Vulnerable
Children Act 2014. If we are to respect
the human dignity of the child, the child
must not however be treated as an
object. It is critical that those who
respond to vulnerable children hear the
child’s voice and respect the child’s
wishes to the greatest extent. It is also
important to see childhood as important
in its own right. It is not simply a
preparation for adulthood.  Children
must have safety to learn and grow and
have fun.

Families are where children are best
nurtured and taught about the values
that will equip them for life. But they can
be dangerous for vulnerable children if
the family is not coping and not
equipped with the life skills and
resources to protect and nurture the
child. Engaging the families of vulnerable
children is essential to best outcomes for
them. Those who would grow children
safely must ensure their families also
grow in well-being and life skills. For
those families unable to care safely for
their children, we need to ensure that
there are properly supported foster
caregivers and whanau caregivers to pick
things up. These are very special people
indeed. The role they play in providing

safe havens in which children can grow in
self-esteem is often under the radar. ltis
very hard work. What is provided every
day to improve the lives of children in
our communities is humbling indeed.

The organisers have taken the
opportunity to ensure that within the
theme there is an opportunity to look
especially at New Zealand experience
with working with tangata whenua. The
unique place of tangata whenua, their
language, history, culture and traditions,
shapes the identity of New Zealand. An
indigenous response to promotion of the
well-being  of children emphasises
whakapapa for connections, shared
responsibility  for  child-rearing and
cultural identity.  Adherence to the
Declaration of the Rights of Indigenous
Peoples gives added impetus to the need
to respond appropriately when children
are of indigenous communities. Under
the spirit of the Treaty of Waitangi
interventions must foster protection,
including of customs and language, the
mutual good faith and co-operation that
is a feature of partnership and full
participation.

These principles are best strategy more
generally. Excellent communication and
respect for different perspectives and
authority are essential to mobilising the
joint effort and responsibilities that are
the only safe harbour for vulnerable
children. The effort can be successful
only if it builds on relationships. Such
relationships set up partnerships: across
generations, across cultures, across
disciplines and across all agencies
dedicated to nurturing and protecting
children.

“Cultural responsiveness in a multi-
agency world”, the theme of the
conference, matters. The complexities of
child abuse and neglect mean that
support and administration is delivered
in the modern administrative state by a
wide range of agencies and providers, as
the content of the sessions properly
acknowledges. Such agencies operate
under the umbrella of human rights,
including importantly in this context the
Convention on the Rights of the Child.
They also operate under open and fair
processes our communities now rightly
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expect because such openness and
fairness are aspects of human rights in
themselves.

The conference offers the opportunity
over the next four days to promote
exchange of ideas and knowledge. The
programme seeks to stimulate new
thinking on matters such as how more
effective partnerships are built with
indigenous people and those of different
cultures to work out how best children
may be kept safe and their well-being
promoted. It also seeks to stimulate
ideas about how different agencies,
government, non-government, business
and not for profit, can work better
together in partnership to improve the
lives of the most vulnerable in our
communities. There is opportunity in the
conference to show what is happening
with child protection services in a range
of jurisdictions, such as New Zealand’s
experience  with the Vulnerable
Children’s Board in promoting multi-
agency approaches so that outcomes for
vulnerable children and young people are
improved.

At this conference, there is opportunity
to share the body of evidence-based
knowledge and understanding about
what keeps children safe and an
opportunity to examine it from a range
of different perspectives. A conference
like this promotes connections and
friendships that can be tapped for longer
-distance continued self-examination of
best practice.

Many of you have a lifetime of service in
this important work. | know you will be
energised by the conference to continue
and will | am sure find real help here. |
want to thank all of you for coming to
Auckland to share your knowledge, ideas
and expertise. More importantly, | am
very glad indeed to have the opportunity
to thank you for the essential work you
all do.

| wish you well for your deliberations and
for a most successful conference.

No reira téna koutou, téna koutou, téna
ra tatou katoua.
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Interplay between the Youth Court and the District Court

Consideration of Youth Court notations when
sentencing in the District Court

The legal position appears to be that:

Youth Court orders are not convictions. Rather, they form
part of an offender’s “behavioural history”;

Youth Court notations may be considered as an aggravating
factor for the purposes of sentencing in the adult
jurisdiction via s 9(4) of the Sentencing Act 2002;

When sentencing, Youth Court notations may be reflected
in either an wuplift or by cancellation of otherwise
appropriate credit for age; and

A cautious approach should be taken to using a Youth Court
order as a basis for uplifting the starting point of a sentence
in the adult jurisdiction.

There are two Court of Appeal cases that support this
position. The relevant principles are extracted from each and
reproduced below.

Geros v R [2011] NZCA 122

Proceedings in the Youth Court do not amount to a conviction
and, as such, Youth Court history cannot be taken into
account under s 9(1)(j) of the Sentencing Act.

The sentencing Court may consider other aggravating or
mitigating factors as “the court thinks fit” under s 9(4). As
articulated in R v Putt [2009] NZCA 38, Youth Court history
may be taken into account under s 9(4) and will form part of
an offender’s “behavioural history” (at [16]). This was the view
in Kohere v Police (1994) 11 CRNZ 442 (HC) at [444]:

[While the Youth Court] behavioural history does not
amount to prior convictions, it must be the case that such
history can have some relevance in determining what is an
appropriate sentence for the person appearing in the court
of criminal record.

R v Mata [2012] NZCA 593

Youth Court notations may be reflected in either an uplift or
by cancellation of otherwise appropriate credit for age. Citing
the same passage in Kohere v Police (1994) 11 CRNZ 442 (HC)
the Court held that Kohere does not preclude an uplift for
offending admitted in the Youth Court (at [20-21]).
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Dismissal of charges in adult jurisdiction when
offending took place as a child or young person

An issue can arise when a defendant is charged some years
after the alleged offending took place, which occurred when
he or she was a child or young person. This often arises in
cases of sexual offending where a young complainant does
not come forward for a number of years.

The legal position with respect to dismissing such a charge for
delay under s 322 of the CYPF Act was discussed recently by
the High Court in R v Brown, and Nation J’s reasoning was
later affirmed by the Court of Appeal.

R v Brown [2015] NZHC 1155
Nation J made the following observations:

If a defendant is aged 18 years or older at the time a
charge is laid in the District Court (pursuant to s 2(2)(d)
CYPF Act), a District Court Judge is entitled to dismiss the
charge under s 322 CYPF Act, on the basis that the time
that has elapsed between the commission of the alleged
offence and the hearing has been unnecessarily or unduly
protracted.

The Court of Appeal in Rv M [2011] NZCA 673 commented
that:

[...] it seems to us to be highly unlikely that Parliament
would have intended that, once a matter had been
brought within the jurisdiction of the District Court, only
a Youth Court Judge could exercise s 322 power.

In such a case, the matters to be considered on a s 322
application are the well established principles articulated
by Wild J in Police v Turner [2006] DCR 599; and
Winkelmann J in Attorney-General v Youth Court at
Manukau [2007] NZFLR 103.

If the case is to proceed to trial, a Judge may apply s 322 at
the pre-trial callover stage and at any stage up to the
commencement of the trial.

See also Brown v R [2015] NZCA 325

14



Law Corner

Harmful Digital Communications Act 2015

The Harmful Digital Communications Act 2015 was enacted on 2 July 2015.

The purpose of the Act is to deter, prevent, and mitigate the harm caused to individuals by digital communications, and to
provide victims of harmful digital communications with a quick and efficient means of redress.

The Act creates a number of mechanisms to address cyberbulling and other forms of harmful digital communications,
including:

Establishing an Approved Agency to resolve complaints about harmful digital communications. The functions of the

Approved Agency are to assist victims, and to simplify the process for taking harmful digital communications off the

internet (s 8);

Empowering the District Court to issue civil orders such as take-down notices and to impose penalties for non-

compliance with court orders (ss 19 - 21);

Creating new criminal offence for the most seriously harmful digital communications, including intimate visual

recordings (s 22). Under s 22(1), a person may be sentenced to up to two years imprisonment or a maximum fine of

$50,000 upon conviction if:

a. They intended the communication to cause harm;

b. Itis reasonable to expect a person in the victim’s position would be harmed by it; and

c. The victim was harmed.

Creating a new offence of incitement to commit suicide, which applies to situations where the victim does not attempt
to take their own life (s 30(2));
Creating a ‘safe harbour provision’, whereby online content hosts are provided with an optional process for handling

complaints. If followed, this complaints process will allow people to quickly and easily request the removal of a harmful

digital communication, while limiting the host’s liability for that content (s 24); and

Providing safeguards to balance rights to freedom of expression (ss 6(2)(b) and 19(6)).

The new criminal offences and the safe harbour provisions took effect on 3 July, while the Approved Agency is expected to
be running within two years.

There are also a number of measures being taken to address cyberbullying in schools and by school-age children:
Education regulations require schools' Boards of Trustees to provide a safe physical and emotional environment.

This includes addressing bullying (including cyberbullying).

The Bullying Prevention Advisory Group, chaired by the Secretary for Education, produced Bullying Prevention and

Response to assist principals, teachers and parents prevent bullying in schools. An updated edition of the guide was

released in May 2015. It is available at www.education.govt.nz/bullyingprevention

The Online Safety Advisory Group has recently produced Digital Technology: Safe and Responsible Use in Schools to
support schools in the management of safe and responsible use of digital technology in schools. The guide is
available at www.netsafe.org.nz/managing-digital-technology

Programmes to assist schools to address bullying behaviour are available: Wellbeing@school and Positive Behaviour
for Learning.

The Wellbeing@School website provides schools with information and self-review tools to build a safe and caring
climate that deters bullying. More information is available at www.wellbeingatschool.org.nz

Positive Behaviour for Learning provides tools for schools, teachers and parents to help create a school
environment that encourages positive behaviour and learning. More information is available at pb4l.tki.org.nz

The Ministry of Education has a funding agreement with NetSafe for their programme of cyber education and cyber
safety in schools and the wider community. The Netsafe programme supports schools to meet their statutory
requirements to provide a safe learning environment.
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Police vJ B [2015] NZYC 488

Summary of the reserved judgment of Principal Youth Court Judge A J Becroft

Facts

J, aged 16, applied to have 23 charges of sexual offending
against his 10 year old sister declared as nullities, with the
result that the Youth Court has no jurisdiction to hear them. J
had no prior offending history and was already undertaking
comprehensive therapeutic intervention, strongly supported by
his parents.

J argued that the intention to charge FGC was convened 22
days after the required consultation and Police notification;
one day outside the statutory timeframe for convening such an
FGC. J also argued that the resulting FGC was unlawful, due to
the Police Youth Aid Officer holding a predetermined view at
the FGC that J should ultimately be charged.

Issues

Some of the direct, and indirect, issues raised by the

application and addressed by the Principal Youth Court Judge
were:

The requirement for "consultation" between a Youth Aid
Officer and Youth Justice Coordinator, per s 245(1)(b);

What constitutes "notification" that the enforcement
officer wishes to proceed with charging, per s 247(b);

The steps required by a Youth Justice Coordinator when
discharging the obligation to "convene" and intention to
charge FGC, per ss 247 and 253;

Concern that the "default" position, in this case, was that
FGCs are always held at the CYF site office;

Whether the Court is bound by the principles in H v Police
[1999] NZFLR 996 if timeframes to convene an intention to
charge FGC are breached;

Whether a Police Officer's "closed mind", or predetermined
view that charges must be laid, invalidates an FGC. Indeed,
whether the law requires any participant at an FGC to have
an "open mind" during conference discussions;

Whether evidence of a Police Officer's statements, attitudes
and state of mind at an FGC is admissible in Court;

Whether there is an appropriate remedy if a Police Officer
has a "closed mind" during an FGC;

Concern that, in this case, the Youth Justice Coordinator did
not accurately understand a lawyer's entitlement to attend
an intention to charge FGC; and
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An apparent need to amend the CYF document that records
the steps required when convening an intention to charge
FGC, at least with respect to the current form used by the
Waitakere office. It would appear that the use of the
wording "accept/decline" in the form undermines the
mandatory nature of the requirement to convene an FGC
when notification is received from an enforcement officer,
per s 247(b).

First Ground for the Application: was the FGC unlawful as it
was not convened within the 21 day statutory timeframe?

Counsel for the Applicant and the Crown had competing views
as to when consultation between the Police Youth Aid Officer
and Youth Justice Coordinator began and was concluded in this
case (pursuant to s 245(1)(b)), and as to when the Youth Justice
Coordinator was notified that the police desired that J be
charged, thereby triggering the 21 day period for convening the
FGC. On this issue, the Judge made the following observations:

Consultation need not be confined to a single event and can
be adjourned or extended over a longer period where
necessary (see Police v C [2000] 19 FRNZ 71, per Judge
Carruthers). In this case, consultation was paused or
adjourned in order to enable the Coordinator to ascertain
what care and protection steps were being taken in respect
of J and his sister;

Notification that the police still intended to charge J after
consultation (pursuant to s 247(b)), in this case, was
constructive. While “constructive notification” falls well
below best practice, in this case, no unfairness or delay in
process was caused by the lack of formal notification that
the police intended to proceed with charging at the

conclusion of consultation.

There
Coordinator to “accept” an intention to charge FGC referral.

is no statutory mandate for a Youth Justice

In this case, after investigating J's care and protection status
the Youth
intention to charge

during the consultation period, Justice

Coordinator then “accepted” the
247(b)

obligation on the Coordinator to convene the FGC once

notification. However, s casts a mandatory

notification is received;
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“Convening” an intention to charge FGC means to take the properly supervised by the Court. When deciding whether it is
appropriate steps under ss 247 and 253 in order to cause lawful for the police to have a “closed mind” at an intention to
the conference to meet. At the very least, this includes charge FGC, the Judge made the following observations:

fixing the day, time and place at which an FGC is to be held.
Under s 253, it also includes taking all reasonable steps to
ensure that notice of the time, date and place of the
conference is given to every person entitled to attend that
FGC;

In this case, there was an assumption that the FGC would
be convened in the local CYF office. This default attitude
undermines the intention of the CYPF Act to take formal
decision-making out of the hands of government
departments. One aspect of the new approach when the
CYPF Act was enacted in 1989 was not to hold FGCs in
government offices, but rather in safe, neural and friendly
community venues.

The Youth Court is bound by the decision of H v Police, in
which the High Court established that a breach of the
statutory timeframes for convening a FGC renders the
charges as nullities, with the result that the Youth Court has
no jurisdiction to hear them. However, it may be that H v
Police now requires reconsideration by the High Court in
the appropriate case. It was His Honour’s respectful view
that the approach in Police v V [2006] 25 FRNZ 852, which
allows a full consideration of the extent of the delay and the
reasons for failure to convene the FGC within time, is an
attractive one. This approach enables a fact-specific
examination and would ameliorate the rigour and
inflexibility of the H v Police approach. In this case, the
timeframe breach was by just one day, and the cumulative
time limit for “convening” and “completing” the FGC was
adhered to.

Section 37 renders any evidence about a person’s state of
mind during a FGC inadmissible. The purpose of s 37 is to
establish an absolute protective “bubble” around an FGC
which can never be breached, so that those attending can
speak with intimacy and confidence, knowing that what
they say will go no further. Without this provision, FGCs
could be picked apart and the conduct, contributions,
comments and thoughts of those attending could be
subject to minute examination and cross-examination.
However, s 37 was not raised or argued by counsel and, out
of fairness, His Honour addressed counsels’ submissions on
the issue of a closed mind;

If a FGC is lawfully convened, attended by entitled
participants and conducted according to the legislative
scheme (as it was in this case), then non-statutory
deficiencies in the attitudes and mindset of those attending
are matters of practice that do not, and cannot, invalidate
the FGC.

There is no statutory obligation on participants to keep an
open mind at a FGC. A common law principle has developed
that, for the FGC to be meaningful and genuine, those who
attend should always have, to some degree, an open mind
(see Police v J T, Auckland Youth Court, 20 July 1998, CRN-
820-4003-603, per Judge McElrea; and Police v S N & Ors
[2015] NzYC 239, per Judge Walker).
principle of open mindedness is a matter of practice. It is

However, the

not a lawful requirement. A pre-determined view means
that the FGC is likely to be less than adequate. But it does
not render it unlawful or invalid, provided all the relevant
statutory requirements have been complied with. His
Honour noted that all FGC participants should be willing to

Second Ground for the Application: does a Youth Aid Officer’s listen to. and hear. the views of others. At an FGC a full and

closed mind” at an intention to charge FGC invalidate the frank exchange of views is necessary. Honestly held views

FGC and subsequent charges? can, and often do, legitimately change. This is one of the

On the evidence, it was accepted by both counsel, and the strengths of the FGC process. Intention to charge FGCs,

Senior Constable himself, that during the FGC, the Senior when well facilitated, can sometimes come up with some

. . uite remarkable diversionary plans without agreeing to la
Constable’s mind was closed to any alternative form of q yp g g ¥

resolution other than laying charges against J. The Senior charges; the preliminary views of those taking part can

. . change quite radically;
Constable had considered the matter very carefully in advance gequi cally

and at the FGC, he was of the clear and unshakeable view that There are clear policy reasons why this position must be so:

in the public interest charges should be laid against J so that he first, it would open the door for counsel to microscopically

could be held accountable and that any intervention could be examine the conduct of every FGC to determine if the
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of best practice; second, it would introduce a hitherto
unknown extra step in the process after the laying of a charge
and at first appearance in the Youth Court; and finally, it
might create an unintended incentive for the police to arrest
young people so as to avoid an intention to charge FGC and
to enable the young person to be charged and brought
directly to Court.

If the Court does not hold the FGC unlawful where there is a
closed mind by the police, J and his family were not without
remedy in this case. The Court could be asked to order a
further FGC to consider again the question of alternatives to

THEYOUTH COURT | TE KOOTITAIOHI
OF NEW ZEALAND . | 0 AOTEAROA

When this belief is communicated to a FGC
Coordinator;

When “consultation” under s 245(1)(b) commences,
and when it concludes;

When the relevant enforcement officer then provides
notification under s 247(b) to the FGC Coordinator that
the police wish to continue with laying charges against
a young person;

When that “notification” is received;

prosecution, under s 2818B. When the 21 day period within which to “convene” an

His Honour made a number of concluding observations about a intention to charge FGC starts and when it ends;

number of practice issues that arose in this case: When “convening” an FGC has been completed; and

Both Police Youth Aid officers and CYFs youth justice FGC
Coordinators involved in an intention to charge consultation
process should record the completion date of each of the

When the one month period to hold an FGC (unless
there are special reasons why a longer period is

required) starts and when it ends.
required statutory steps. At the least, a record should be kept

of:- Result
Application dismissed. The charging documents laid against J are

When an enforcement officer intending to commence not nullities and the Youth Court process is to continue.

proceedings against a young person, who has not been
arrested, reaches the belief that the public interest You can access the full judgment here: B@
requires that the young person should be charged in

the Youth Court (s 245(1)(a)); Adoabe Acrobat

Document

Phil Gane, Court Services Manager, Christchurch District Court has recently won the Ministry
of Justice Chief Executive’s Award for Excellence in Collaboration

“Phil was responsible for setting up and successfully implementing the first Rangatahi Court (marae-based Youth
Court) in the South Island. He worked tirelessly with iwi across Canterbury, Police, Child, Youth and Family
Services (CYFS) and the Judiciary to ensure the success and sustainability of this specialist Youth Court. This
particular Rangatahi Court recently celebrated its one year anniversary and has been recognised not only by the
Judiciary but also by both Police and CYFS for delivering successful outcomes for Rangatahi (youth) in
Christchurch.

Phil's leadership skills and ability to collaborate with cross sector agencies, together with local iwi and other
government agencies has been key to the success of this Rangatahi Court.

Phil spent many hours working with people from across the Ministry, including District Courts, National Office
and the Judiciary, as well as getting specific youth and law advocates, Kaumatua and kuia on board to get the

Rangatahi Court operational within a short time.”

Our warmest congratulations to Phil for this recognition.
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The Application

[1]  J B, now aged 16, applies to have 23 charges of sexual offending declared as

nullities with the result that the Youth Court has no jurisdiction to hear them.

[2]  The victim is his then 10 year old biological sister. The offending is said to
have occurred over a five month period from April to August 2014. Until that stage J
and his sister, and his two older siblings, apparently lived happily with their mother

and father.

[3] Nine charges allege sexual violation by unlawful sexual connection pursuant
to s 128(1)(a) of the Crimes Act 1961; 13 charges allege sexual conduct with a child
under 12, pursuant to s 132(3) of the Crimes Act 1961; and, there is one further
representative charge of sexual conduct with a child under 12, pursuant to s 132(3)
of the Crimes Act 1961.

[4]  The charges, in general terms, often occurred in the context of a “dares”
game, initiated by J, and consist of him allegedly asking his sister to touch, rub or
suck his penis (sometimes covering his penis with glad wrap) often to ejaculation, or

J touching, sucking or licking his sister’s vagina.

[5] J was never arrested for this offending when it came to light some months
later, (presumably because the restricted grounds for the arrest of a young person in
the Children’s, Young Persons and Their Families Act 1989 (the Act) were not
satisfied). Therefore, the Act requires that a “pre-charge” or “intention to charge”
Family Group Conference (FGC) be held before the Police can lay any charges.
Strict timeframes apply to the FGC process. The FGC must be “convened”
(organised according to the Act’s requirements) within 21 days after appropriate
consultation between a FGC Co-ordinator and the Police. Then the FGC must be
“completed” within a further month. In this case J argues that the FGC was convened
one day late - 22 days after the required consultation and Police notification. It is
argued, relying on High Court authority, that these requirements are mandatory and
their breach renders unlawful any charges laid as a result of that FGC. That is the

first basis for the application.





[6] The second ground is that the relevant Police Youth Aid Officer held a
predetermined view at the FGC that J should be charged; that he had a “closed mind”
on the issue and would not consider other alternatives. The FGC was therefore
“contaminated” by this mindset and was unlawful. The charges flowing from the
FGC are unlawful or constitute an abuse of the Court’s processes, and on either

basis, are nullities.

[7]  J’s parents live together and have apparently provided a loving and nurturing
relationship for J and their daughter. They do not want charges to be laid against
their son in the Youth Court. As they have explained to me, they are in the
unenviable position of being the parents of both the alleged perpetrator and victim.
They have already put in place a comprehensive safety plan. J is living with close
friends. He is undertaking detailed counselling and supervision from sexual abuse
counsellors. He is not able to see his sister. He will be undergoing the SAFE
programme with a full assessment. J’s parents believe that the situation is well under
control and that they are providing the best possible resources to ensure that J is held
accountable and that he will not offend again. They would rather that the Court was
not involved and that the family could resolve the matter itself. They strongly
support the application. They have explained to me that if the charges are ruled
unlawful, they will ensure that proper measures continue to be put in place in the
years ahead to assist both their children. As an independent and strongly supportive

family, they want the opportunity to do so rather than having their son charged.

[8] J himself, who is at school, and who has no history of other offending of any
kind, is participating in treatment processes. He wishes the charges to be dismissed
so that non-Court supervised community-based interventions can be followed,

without the risk of orders being made against him or even convictions being entered.

The Hearing

[91  This hearing had been adjourned on two previous occasions. The first
adjournment was in January this year, apparently due to counsel confusion over the

dates. The second adjournment was in March because of uncertainties about the





evidence to be briefed and the witnesses who would be required. This hearing took

place over a full day in May.

[10] Two witnesses were called who had previously filed written affidavits. Both
were subject to detailed cross-examination. The first was Senior Constable Dean
Broomfield, a Police Youth Aid officer, stationed at the Henderson Police Station.
The second witness was Lucas Talamaivao, the Family Group Conference Co-

ordinator.

[11] After the evidence was completed, and after oral submissions, J’s Youth
Advocate, Ms Bennett, sought leave to file further written submissions. A timetable
was agreed for the transcript of evidence to be typed and for submissions to be filed
which have now been received. Due to Court oversight, | received the submissions
significantly late. | acknowledge the assistance | have received from the detailed oral

and written submissions provided by Ms Bennett for J and Mr Snelgar for the Police.

[12] On 20 July, in a brief minute | indicated that | ruled against the application
and that, for J’s and his family’s sake, the Youth Court processes should continue
without further delay. I indicated that a reasoned decision would be available shortly.

These are those reasons.

The Law

[13] Several sections of the Act addressing “intention to charge” FGCs are at the

heart of this application. I set out the relevant provisions as follows.

[14] The procedure to be followed when Police have not arrested a young person

but nevertheless still wish to lay charges is set out in s 245 of the Act:

245 Proceedings not to be instituted against young person unless youth
justice co-ordinator consulted and family group conference held

(1) Where a young person is alleged to have committed an offence, and
the offence is such that if the young person is charged he or she will
be required pursuant to section 272 to be brought before a Youth
Court then, unless the young person has been arrested, no charging
document in respect of that offence may be filed unless—
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[15]

(a) the person intending to commence the proceedings believes that
the institution of criminal proceedings against the young person for
that offence is required in the public interest; and

(b) consultation in relation to the matter has taken place between—

(i) the person intending to commence the proceedings or another
person acting on that person's behalf; and

(ii) a youth justice co-ordinator; and

(c) the matter has been considered by a family group conference
convened under this Part.

When an FGC is to be “convened” under this process is set out in § 247(b) of

the Act as follows:

[16]

Where -

(b) after any consultations under section 245(1)(b) in relation to any
offence alleged to have been committed by a young person, a youth
justice co-ordinator is notified by an enforcement officer that the person
intending to commence the proceedings desires that the young person
be charged with that offence; (emphasis added)

A Youth Justice Co-ordinator shall, subject to sections 248 to 250 of this
Act, fix the date on which and the time and place at which a family group

conference is to be held.

Section 249(2) of the Act prescribes that the timeframe for “convening” such

an FGC shall be no later than 21 days after the date on which the notification

[referred to in s 247(b) above] is received by the Youth Justice Co-ordinator.

[17]

Those provisions establish that unless a young person has been arrested, no

charging document shall be filed unless four very clear procedural steps are satisfied:

1. The enforcement officer believes that charging the young person is
required in the public interest (s 245(1)(a));

2. Consultation in relation to the matter has taken place between the
person intending to commence the proceedings, or his/her

representative and a Youth Justice Co-ordinator;

3. A Youth Justice Co-ordinator has been notified by an enforcement

officer that the person intending to commence the proceedings desires
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that the young person be charged. This triggers an obligation on the

Youth Justice Co-ordinator to “convene” an FGC;

4. The matter has been considered by an FGC properly “convened”
under the Act.

[18] “Convene” is described in s 2 of the Act:

convene, in relation to a family group conference, means to take the
appropriate steps under sections 20 and 25 (in the case of a family group
conference authorised or required under Part 2) or under sections 247 and
253 (in the case of a conference authorised or required under Part 4) in
order to cause the conference to meet; and reconvene has a corresponding
meaning.

[19] There are clear duties imposed upon every Youth Justice Co-ordinator under s
253 of the Act to carry out consultation with named parties before convening a

Conference:

253 Notification of convening of family group conference

(1) Subject to subsection (2), every youth justice co-ordinator who
convenes a family group conference shall take all reasonable steps to
ensure that notice of the date on which, and the time and place at
which, the conference is to be held is given to every person who is
entitled to attend that conference.

(2) No notice is required to be given pursuant to subsection (1) to any
person whose whereabouts cannot, after reasonable enquiries, be
ascertained.

(3) Every notice required by subsection (1) shall be given a reasonable
time before the conference is to be held.

(4) Failure to notify any person in accordance with this section shall not
affect the validity of the proceedings of a family group conference
unless it is shown that the failure is likely to have materially affected
the outcome of that conference.

[20] Section 249(6)(b) prescribes that an FGC, as is the case here, must be
completed within one month after it is convened “unless there are special

circumstances why a longer period is required”.

[21] The Act then sets out various procedural requirements regarding the

preparation, participants and conduct of an FGC. For present purposes an important
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provision is s 258 of the Act, which defines the functions of an FGC convened under
s 247(b) of the Act as including:

s258 (b) ... to consider whether the young person should be prosecuted for that offence or
whether the matter can be dealt with in some other way, and to recommend to the
relevant enforcement agency accordingly;

[...]

(e) Where the charge against the young person is admitted or proved, to consider
how the young person should be dealt with for that young offence, and to
recommend to the Court accordingly.

The Facts — Chronology of Events

[22] The following chronology sets out relevant dates particularly relating to the

issues of:

when “consultation” between Senior Constable Broomfield and Mr

Talamaivao started;

when consultation was completed,;

when the obligation to convene this FGC was triggered; and

when the “convening” of that conference was completed.

The chronology provides brief elaboration of the evidence when required.

[23] Before I set out the chronology, | should say that both witnesses impressed
me as careful, reliable and thoughtful. They presented as experienced youth justice
professionals. Senior Constable Broomfield was particularly candid in his
admissions, sometimes against his own interest — such as admitting his pre-
determined view of the outcome of the FGC which he quickly conceded he attended
“as a courtesy”. Similarly, Mr Talamaivao was careful but a little too full in his
answers and, to some extent, less willing to concede the possibility of any fault,





error, or even less than adequate practice on his behalf. He was at pains to justify and

explain what was done in order to support the lawfulness of the charges.

[24] Mr Talamaivao’s recall is supplemented by relevant file notes and email
correspondence. At various times each witness gave different answers to some key
questions, especially as to their understanding as to when the consultation between
them was complete. | mean no criticism of them when 1 say this. It perhaps reflects
their uncertainty as to the exact nature and wording of the legislation. However, their
evidence was not substantially in dispute. To the extent that there is any material
difference between them, | prefer the evidence of Mr Talamaivao to that of Senior
Constable Broomfield, simply given that his written records are more complete than
the Senior Constable’s, who sometimes simply could not recall exactly what took
place. As Mr Talamaivao had the legal responsibility to convene the FGC,

understandably, he had the more intimate grasp of the process.

[25] The detailed chronology is as follows:-

@ April to August 2014. It is alleged the sexual abuse occurred over a
five month period. The offending predominantly occurred in the
family home, but first occurred at the maternal grandparents’ home in

Taranaki while the family was on holiday.

(b) 24 August 2014. J’s younger sister, then aged 10, disclosed the sexual
abuse to her mother. J’s mother immediately notified Child, Youth and

Family (CYFs) and an investigation was commenced.

(c) 23 September 2014. J was interviewed by the Child Protection Team
in the presence of his father. At the request of J’s parents, J was
interviewed prior to their daughter making an evidential interview
about the offending. J immediately admitted the offending against his

sister.
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30 September 2014. J’s sister was interviewed by way of evidential
video. That interview disclosed further offending not mentioned by J

in his interview.

23 October 2014. The prosecution file was received by the Waitakere
Youth Aid and reviewed by Senior Constable Broomfield. In the
normal course of events, the file would have been managed by the
Youth Aid Officer in another part of Auckland. However, J’s mother is
employed by a government department in that area. Given the
sensitive nature of the allegations, the prosecution’s file had been

referred out of the area to Waitakere.

23 October 2014. The review conducted by Senior Constable
Broomfield resulted in a careful decision that the matter be referred to
the appointed Youth Justice Co-ordinator at the Henderson CYFs
office as a s 245 “intention to charge” referral. Senior Constable
Broomfield believed that, pursuant to s 245(1)(a) of the Act, the
institution of criminal proceedings against J was required in the public
interest. Without going into the full details, he assessed the case as
inappropriate for Police diversion. He considered that the alleged
offending was particularly serious with some charges carrying a
maximum penalty of 20 years. The offending could be characterised
as premeditated. The offending was not a “one-0ff”” event but a course
of persistent behaviour over a five month period. There was a five
year age difference between J and his sister at the time of the alleged
offending, with his sister being vulnerable and scared that she might
be hurt. J understood that his offending was wrong and prevailed upon
his sister in a “mean way not to tell anybody, that it was a secret”.
Senior Constable Broomfield was also concerned that J then remained
in the family home.

23 October 2014. Senior Constable Broomfield informed J’s father
that he was the Senior Constable who was the Case Manager, and that

the case had been referred to CYFs for an intention to charge





(h)

consultation. At that stage, Senior Constable Broomfield told Mr B
that the Police intended to lay charging documents in the Youth Court.
Senior Constable Broomfield also advised J’s father that he would
prefer J to be legally represented from this point on.

29 October 2014. Senior Constable Broomfield and Mr Talamaivao,
who was appointed as the Youth Justice Co-ordinator for J’s case,
began a face to face consultation in relation to the matter pursuant to s
245(1)(b) of the Act. During this consultation Senior Constable
Broomfield made it very clear to Mr Talamaivao that the Police

desired that J be charged with appropriate offences.

o Ms Bennett for the applicant argues that on this date the
consultation was completed and that, at that time, Mr
Talamaivao was notified under s 247(b) of the Act that the
police still wished to charge J.

o Mr Snelgar for the Police argues that consultation was
adjourned on 29 October 2014 and was not completed until 31
October 2014. (The dispute as to when consultation was

completed is crucial to the outcome of this case).

29 October 2014. During the discussions it became clear that the
CYFs Waitakere youth justice office would not normally be the
appropriate office to consult with regarding this matter. This was
because the consultation would take place with a Youth Justice Co-
ordinator who is associated with the CYFs office holding the young
victim’s care and protection file, which in this case was Grey Lynn. It
also seems to have been agreed at this meeting that the consultation
was to be placed on hold or paused due to further information being
needed regarding J’s involvement with CYF’s care and protection

office. In the case note dated 29 October at para [7] it is recorded:

“I asked Dean [Broomfield] if we could hold consultation
and not accept the file immediately as it may be more
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appropriate for Auckland YJ to be consulting with the
Police over these matters particularly as that is where the
Care and Protection file is being held [Grey Lynn]. This
approach was agreed.”

Constable Broomfield also seemed to understand at the time that the
consultation was being paused and that it would not be completed on

that day pending further enquiries by the Co-ordinator.

31 October 2014. After receiving a direction from his superiors to
accept the FGC, and in the belief that no further information had been
received which would change the Senior Constable’s mind, Mr
Talamaivao emailed Senior Constable Broomfield to confirm that the
case was accepted and that the FGC would take place. He then began

to convene the FGC.

10 November 2014. Mr Talamaivao wrote to J’s parents regarding the
Police notification that a FGC be held for J. The 10 day delay in
contacting the parents was explained by Mr Talamaivao as enabling
the care and protection side of the process to begin without any

interference or distraction from youth justice.

17 November 2014. Mr Talamaivao phoned Mr B, J’s father. This was
recorded in a full file note. Mr Talamaivao said that Mr B indicated
the family’s preference for a FGC on 10 December at 9:30 am. Mr
Talamaivao said this would probably be in order but that he would
need confirmation from Senior Constable Broomfield. Mr Talamaivao
explained that he would like to meet with the family and that perhaps
the next appointment with SAFE, which was already scheduled,

would also be the day on which he met with the family.

17 November 2014. Mr Talamaivao emailed Senior Constable
Broomfield that the tentative date for J’s FGC was Wednesday 10
December, 9:30 am. There was an immediate reply that this time was
pencilled in. Mr Talamaivao agreed that no venue was mentioned in

the email but that he was sure it had been discussed. Senior Constable
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Broomfield assumed that it would be at the CYFs offices as this was
standard procedure. He recalled that J’s parents wanted the FGC to be
held at the Grey Lynn CYFs office. In Mr Talamaivao’s mind the

convening was then complete.

e The police argument is that convening was completed 17
November. The applicant’s argument is that convening was not

completed until 20 November, as no venue had been set.

19 November 2014. Mr Talamaivao discovered the planned date
would not work due to Mr B’s lawyer being unavailable. At all times,
Mr Talamaivao was under the misapprehension that the lawyer who
had in fact been retained by the family to act for J, and who was Ms
Bennett, was the lawyer for J’s father. He agreed to canvas a new date

with the Police to enable the father’s lawyer to be present.

20 November. It is accepted that on this date all parties were notified
in writing that the FGC was scheduled to be held on Wednesday 10
December 2014 at 4:00 pm at the Henderson CYFs office. Ms Bennett
says this is the earliest date that it could be said that consultation was
completed. (As it happened, the 20 November notification incorrectly
referred to the FGC as taking place on 10 November 2014 which was
conceded by Mr Talamaivao to be a typographical error and nothing

turns on this.)

26 November 2014. Mr Talamaivao sent out formal written invitations
to attend the FGC to J and his family.

10 December 2014. The FGC was held as scheduled. It is alleged that
at the FGC Senior Constable Broomfield clearly demonstrated a
“closed mind” and at all material times had a pre-determined view

that J be charged.





First Ground for the Application: The FGC is unlawful as it was not
“convened” within the 21 day statutory timeframe. The resulting charges are
nullities.

Applicant’s Argument

[26] In her extensive submissions on this point, Ms Bennett argues that:

e the consultation between Senior Constable Broomfield and Mr
Talamaivao (required by s 245(1)(b) of the Act) took place and was
concluded on 29 October 2014;

e the notification by Senior Constable Broomfield of his desire that J be
charged (required by s 247(b) of the Act and thereby triggering Mr
Talamaivao’s obligation to “convene” an FGC) must have been made,

also, on 29 October;

e the resulting FGC was not convened, at the earliest, until 20 November
2014. This is one day outside the 21 day statutory time limit for

convening an FGC.

In Ms Bennett’s view, any delay, even a delay of one day, is fatal. Ms Bennett
strongly relies on the authority of H v Police [1999] NZFLR 966. There, Smellie
J dealt with a situation where an intention to charge FGC (as here) had not been
convened within the 21 day timeframe. In that case, 24 days had elapsed. His

Honour concluded that:

In my judgment, section 249(2) enacts mandatory time limits and the failure to
convene within 21 days in this case invalidates the conference and, therefore,
removes the jurisdiction of the Court to consider the information [the charge]
regarding the robbery.

[27] Ms Bennett concludes that the Court has no choice but to rule that the charges

are all nullities and, as such, the Youth Court has no jurisdiction to consider them.

[28] In developing this submission, Ms Bennett argues that despite Mr

Talamaivao’s view that consultation was “paused” or “put on hold” for two days





until 31 October, and despite Senior Constable Broomfield’s concessions that at the
time he understood that the consultation was being paused, the only realistic
assessment of events can be that all the necessary and required consultation was

completed on 29 October.

[29] In Ms Bennett’s view, the main reason for the “pause” in the consultation was
for Mr Talamaivao to seek advice from his superiors as to whether his office should
retain control of the file. It was submitted that the enquiry that Mr Talamaivao
wanted to make was merely an internal, administrative step which cannot constitute

part of any “consultation.”

[30] Ms Bennett pointed to considerable authority analysing the meaning of
consultation, including Police v C [2000] 19 FRNZ 715. There, then Principal Youth
Court Judge Carruthers emphasised that the:

The word “consultation” is extremely important and is to be emphasised. I adopt
with respect the observations of His Honour Judge LJ Ryan in Police v K (3/8/00.
Judge Ryan, YC Otahuhu). The Judge said that the legislation:

[...] gives a clear message that there should be no automatic prosecution of
young persons because of alleged criminal behaviour and both Youth Aid
Officers and Youth Justice Co-ordinators are encouraged to look at
alternative ways of dealing with alleged offending before a decision is made
to prosecute.

There are a number of cases where the word “consult” has been considered by the
Courts. In New Zealand, the leading case is Wellington International Airport Ltd v
Air NZ Ltd [1993] NZLR 671 (CA). In that case, the head note encapsulates the
findings of the Court:

If a party having the power to make a decision after consultation held
meetings with the parties it was required to consult, provided those parties
with relevant information and with such further information as they
requested, entered the meetings with an open mind, took due notice of what
was said, and waited until they had had their say before making a decision,
then the decision was properly described as having been made after
consultation.

[31] On this basis, Ms Bennett submits that the full process constituting
consultation must have been completed on 29 October. In this case, Senior Constable
Broomfield accepted that he took no further steps after 29 October, nor had any
further discussions with the Youth Justice Co-ordinator. There was no further





exchange of information. Ms Bennett emphasised that, when pressed during his
evidence, the Senior Constable eventually accepted that consultation occurred and

was completed on 29 October. Thus, Ms Bennett submits:

“That in the particular circumstances it is clear there was no further consultation, no
further sharing of information, no further consideration by both parties, and no
further exchange of views. What occurred in the present case [the 2 day “pause”]
does not come within the definitions of “consultation” as set out in the case law.”

[32] Finally, Ms Bennett submits that the FGC was not “convened” until 20
November 2014. Mr Talamaivao’s email sent to various intended FGC participants
on 20 November advising the date (incorrectly), time and place of the FGC “speaks
for itself”. Ms Bennett accepts that attempts were made on 17 November to settle on
a time and date, but as at that date the venue was still to be confirmed. In Ms
Bennett’s submission, the obligation to convene the FGC was triggered on 29
October. The required time for convening the FGC expired on 19 November 2014,
As convening did not conclude until 20 November 2014, the timeframe of 21 days
for convening the FGC has been clearly breached, albeit by one day, with the result
that the Court has no choice but to rule that the charges are nullities.

Police Argument

[33] The strong submission for the police is that the relevant timeframes were not
breached. Consultation, although commenced on 29 October, was not completed
until 31 October. On that basis, even if the applicant’s view is correct that the
convening was completed on 20 November, there has been (but only just) no breach
of the timeframes. However, Mr Snelgar submits that convening was in fact

completed on 17 November.

[34] As to “consultation,” Mr Snelgar submits that it need not be limited to a
single meeting. From the Co-ordinator’s perspective, and as confirmed by the Senior
Constable, there was further information to be obtained, including information as to
the care and protection interventions that were being put in place for J and his sister.
In the Co-ordinator’s view, this information might have altered Senior Constable

Broomfield’s desire to charge J. The adjournment was justified on that ground alone,





irrespective of any administrative reasons for the adjournment. It did not unduly

delay the consultation.

[35] Mr Snelgar submits that despite the evidence of the Senior Constable, who
upon reflection agreed at one point that consultation must have been completed on
29 October, it is clear that at the time and from the perspective of both of the
consulting parties, consultation was put “on hold” on 29 October and was not

considered by the consulting parties to have been completed until 31 October.

[36] The police submit that the plain meaning of “consultation” encapsulates
exactly what occurred in this case — an initial meeting on 29 October and a short
pause for further enquiries to be made before consultation was completed. The police
agree that reference to timeliness is an important consideration, but that equally, the
concept of consultation envisages an ongoing process in order for the process to be
more than just lip service. Here, legitimate further enquiries were required and it was

perfectly reasonable for consultation to continue until 31 October.

[37] The police also submit that the response by Senior Constable Broomfield by
email on 31 October must be construed as notification (under s 247(b)), which can

be treated as “continuing” as from 29 October.

[38] If the Court accepts that the obligation to convene the FGC was triggered on
31 October, then Mr Snelgar notes that there can be no problem with the
“convening” timeframe. This is because Ms Bennett accepts that convening was

completed on 20 November i.e. within the 21 day time limit.

[39] In fact, the police position is that the convening process was completed on 17
November. On that basis, the 21 day timeframe is met, no matter whether the
obligation to convene an FGC was triggered on 29 or 31 October. In support of 17
November as the convening completion date, the police submit that it is likely that
Senior Constable Broomfield was notified appropriately on 17 November as to time
and venue of the FGC, although there are no records of such notification. Mr
Talamaivao said that this would have been his practice. The written notification

given to all the parties on 20 November was simply a confirmation of details





previously notified on 17 November, rather than the completion of the convening

process.

Issues

[40] For the purposes of this case, both counsel accept that, in terms of s
245(1)(a), Senior Constable Broomfield appropriately believed that the institution of
criminal proceedings against the young person was required in the public interest.
Thus the first pre-requisite to the laying of charges was fulfilled. The real question is
whether the conference was “convened” within the 21 day timeframe. Given that
concession and counsels’ submissions, the following five issues arise. | list them,

with the short answer provided in brackets:

a. When did “consultation” under s 245(1)(b) commence? (29 October 2014);

b. When was “consultation” under s 245(1)(b) completed? (31 October 2014);

c. Following consultation, when was the Youth Justice Co-ordinator “notified”
by the Police Officer that the police desired that J be charged, thereby
triggering the 21 day period for convening an FGC? (Notification, which in

this case was “constructive notification”, was on 31 October 2014).

Strictly speaking, this dispenses of the applicant’s argument under this ground, and
consideration of the further issues is not required. That is because the applicant
concedes that if the Youth Justice Co-ordinator’s obligation to convene the
conference was triggered on 31 October, then at the latest, convening was completed
on 20 November which is one day within the timeframe. However, in deference to

counsels’ detailed submissions, | set out and then address the remaining two issues:

d. When was the FGC “convening” process completed? (20 November 2014.
Contrary to the Police submission, it was not sufficiently completed on 17

November).

e. If the timeframes for convening this FGC were breached, is this Court bound

to follow the decision in H v Police? (Yes. However, there now seems to be





very good reasons why that decision should be reconsidered by the High

Court at an appropriate time).

(@) When did “consultation” under s 245(1)(b) commence?

[41] It is accepted that on 23 October 2014, Senior Constable Broomfield made a
“referral” to the appointed Youth Justice Co-ordinator at the CYFs office in
Henderson for consideration of an intention to charge FGC for J under s 245 of the
Act.

[42] On 29 October 2014, Senior Constable Broomfield met with Mr Talamaivao,
the Youth Justice Co-ordinator for J’s case, at the Waitakere CYFs office. Both
Senior Constable Broomfield and Mr Talamaivao agreed that consultation began on
this date.

(b) When was “consultation” under s 245(1)(b) completed?

[43] Inmy view, it is crystal clear that on 29 October both parties believed that the
consultation was then “paused” or “put on hold” for further enquiries to be carried
out by Mr Talamaivao. There is no doubt in my mind that this was their
understanding at the time. Both counsel accept that consultation need not be
confined to a single event and can be adjourned or extended over a longer period

where necessary. | agree with this approach: see Police v C, as above.

[44] Consultation was “paused” or “adjourned” for two reasons. The first reason
was a good reason: to enable the Co-ordinator to ascertain what care and protection
steps were being taken in respect of J and his sister. The Co-ordinator felt this might
influence the Senior Constable and perhaps cause him to change his mind about
charging J. The second reason for the adjournment, in my view, is probably
illegitimate. That was to clarify which CYFs office should handle the case and the
FGC if it was to take place. That is a matter of internal administration for CYFs and
should not form part of consultation. | agree with Ms Bennett on that point.
However, the good reason justifies the adjournment. In my view, the consultation

was properly adjourned on 29 October.





[45] Ms Bennett submits that if the Court too readily allows adjournments of
consultations, the whole process could become protracted. | agree. The answer is
that the Court can always be asked to rule whether the consultation was time
appropriate and valid. It could also be argued that consultation was so prolonged that
it ceased to become “consultation”. Alternatively, it could be argued that prolonged
consultation breached s 322 of the Act (dismissal of charges for unnecessary or

undue delay). This exact situation occurred in Police v C.

[46] The real problem in this case is what happened next. Mr Talamaivao’s
evidence was that by 31 October he had received information as to J and his younger
sister’s care and protection status and he had decided that this information would not
change Senior Constable Broomfield’s mind. He was also directed by his superior
that he should continue control of the file and should “accept” the referral. He then
notified Senior Constable Broomfield that the referral was “accepted”. Within an
hour, Senior Constable Broomfield replied “Thanks, Lucas.” Mr Talamaivao clearly
took it as read that the police intention to charge J continued. It appears that the

“notification” referred to in s 247(b) was assumed.

[47] The immediate problem is that there is no statutory discretion to “accept” or
“decline” the convening of an FGC in these circumstances. The standard “Waitakere
Site — Police FGC Consultation Form” uses the accept/decline/pending terminology
and, incorrectly in my view, gives the Co-ordinator the option of accepting or
declining the intention to charge notification. Section 247(b) casts an obligation on
the Co-ordinator to convene the FGC when notification is received. It is a mandatory
responsibility. To make matters worse, Mr Talamaivao noted on the form that the
acceptance date (presumably acceptance of the FGC) was on 29 October 2014. |
accept that this was entirely an error by Mr Talamaivao. Mr Talamaivao’s evidence is
that the date should have been 31 October 2014. | infer that this error initially alerted
Ms Bennett to a potential problem with the convening timeframe.

[48] The greater problem is that there was no record of any formal notification
being made by Senior Constable Broomfield to the Co-ordinator that he required J to
be charged (see s 247(b) of the Act). Those practice deficiencies enabled Ms Bennett

to argue very strongly that, in order to make sense of the interchange between Senior





Constable Broomfield and Mr Talamaivao, consultation must have finished on 29
October because nothing more was done after that date other than for Mr Talamaivao
to “accept” the referral. In her view, consultation therefore must be taken to have
concluded on 29 October. Indeed, at one point Ms Bennett forced the Senior
Constable to concede that consultation must have concluded on 29 October - which
was the only day he could have made such notification under s 247(b). | must say
this was quite against the tenor of the rest of his evidence of when consultation was
completed and I do not hold him to this concession. In any case it is the Court’s

decision as to when consultation was completed.

[49] In my view, what Mr Talamaivao should have done was to meet with, or at
least phone, Senior Constable Broomfield on 31 October and explain to him that as a
result of his (Mr Talamaivao’s) enquiries further consultation was unnecessary and
that consultation was at an end. Senior Constable Broomfield would then have had
an opportunity to formally notify Mr Talamaivao that he still wished charges to be

laid against J, thereby triggering the obligation to convene an FGC.

[50] Evidently there have been “practice” deficiencies in the procedures adopted
in this case. It seems that both consulting parties were unsure of the exact legal
provisions and their respective obligations. However, | do not wish to be too critical.
Clearly Senior Constable Broomfield and Mr Talamaivao have a good working
relationship. They are experienced practitioners. In a short hand way they obviously
understood what was happening, although they both seemed a little embarrassed by
their rather loose procedures and record keeping, particularly Mr Talamaivao. They
would not have expected this matter to lead to Court proceedings nor that their paper
work and practice would be subjected to very close examination. It is a good
reminder to all practitioners to ensure that good records are kept which adopt the

correct terminology, and which clearly record adherence to the legally required steps.

[51] The reality is that in these sorts of cases human affairs are not always as clear
and well recorded as they should be. It is not unusual for the Court to have to make
sense of human interchanges in order to ascertain whether correct legal steps have
been followed. In this case, | think it is necessary to take a pragmatic and realistic

approach to the evidence. Taking that approach, in my view, the consultation which





began on 29 October was appropriately adjourned. I conclude that the consultation
was completed on 31 October when Mr Talamaivao reached the view that nothing he
had unearthed would sway Senior Constable Broomfield from his view that J should
be charged. Taking a realistic view of the evidence, this is exactly what both the
Senior Constable and Mr Talamaivao thought was happening, even if in retrospect

the whole process was messy and loose.

(c) Following consultation, when was the Youth Justice Co-ordinator “notified” by
the Police Officer that the police desired that the young person be charged with that
offence, thereby triggering the 21 day period for convening an FGC?

[52] Following the completion of consultation, the next step in the statutory
procedure is that, under s 247(b), the Youth Justice Co-ordinator should be notified
by an enforcement officer that he/she desires to proceed with charging the young
person. Fixing the date of notification is important because the 21 day time period
(within which to convene the FGC) starts to run the day after the notification is
received. There is no requirement that this notification be in writing. In my view oral

notification is sufficient. But there must be notification of some kind.

[53] In this case, there was no specific notification made by Senior Constable
Broomfield. Indeed, at one point, he apologetically conceded in that respect “I didn’t
do my job”. I think he was being harsh on himself. In my view, both he and Mr

Talamaiavo in their short hand way knew what was going on.

[54] When Mr Talamaivao realised he had no information to deflect Senior
Constable Broomfield from his view that J should be charged, he considered that
consultation was over, and simply regarded the “notification” as continuing. He then
emailed Senior Constable Broomfield with the words that the FGC had been
“accepted”, which Senior Constable Broomfield quickly acknowledged. As | have
said, there is no provision for the Youth Justice Co-ordinator to “accept” the
notification; all that is required is formal “notification”. The standard form used by
CYFs should specifically refer to the notification step with room for the Co-

ordinator to record the date that notification is received.





[55] Again, to make sense of this rather muddled human transaction between two
experts who were well familiar with the process, | conclude, as did Mr Talamaivao,
that in this case “notification” can effectively be taken as read. In other words, in
these particular circumstances, | am prepared to conclude that Mr Talamaivao was
justified in proceeding on what might be called “constructive notification”. 1 am far
from happy about the messy process actually adopted in this case, and that the Court
has to take this approach. However, | am quite certain this is the proper result and to
construe notification creates no injustice or unfairness because the “notification” is
immediate after the conclusion of consultation, and has not delayed the process. Any
other approach, (i.e. fixing the notification date as being 29 October as Ms Bennett
urges) in my view, would be quite contrary to what the participants understood their
position to be, and would impose an interpretation of the evidence, that while

technically possible, would be unjustified.

(d) When was the FGC “convening” process completed?

[56] Strictly speaking, I do not need to resolve this issue because, given my
findings so far, there is no breach of the statutory “convening” 21 day timeframe.
That is because the 21 day period began on 1 November (the day after 31 October)

and was completed on 20 November as conceded by Ms Bennett.

[57] However, if consultation was completed on 29 October, rather than 31
October as | have held, then there is a strong argument that the 21 day time frame
has been breached. This is because despite Mr Talamaivao’s evidence and Mr
Snelgar’s submissions that “convening” was completed on 17 November, | am of the
view that this FGC was not convened until 20 November. If time for convening
commenced to run as from 30 October (the day after 29 October), then 20 November

is one day late. | agree with Ms Bennett on this point.

[58] As an aside, | note that Mr Talamaivao admitted he was incorrectly working
on the basis, relying on the Standard Form which by mistake recorded the FGC
“acceptance” date as 29 October, that 18 November was the date when time expired
for convening this FGC. As it happens, if 29 October was the correct date after
which there was 21 days to convene the FGC, then time would have run out on 19





November. So, Mr Talamaivao was wrong on that calculation. | only mention that to
demonstrate another lack of precision and procedural accuracy in this case. Be that
as it may, at all times Mr Talamaivao was working to complete the FGC convening
phase by 18 November. Unfortunately, | think he was unsuccessful in those efforts.

[59] “Convening” means to take the appropriate steps under ss 247 and 253 of the
Act in order to cause the conference to meet. At the least, this includes fixing the
day, time and place at which an FGC is to be held. Under s 253, it also includes
taking all reasonable steps to ensure that notice of the time, date and place of the
conference is given to every person entitled to attend that FGC. Here the lack of

detail as to the venue (until 20 November) is the problem.

[60] On 17 November, it seems that Wednesday 10 December at 9:30 am had been
scheduled for the FGC. J and his parents knew of this time and date. Senior
Constable Broomfield was similarly advised. However there is no record of anyone
being advised of the venue, which is a necessary part of the “convening”
responsibilities. Indeed Ms Bennett cross examined Mr Talamaivao in respect of his
17 November file note which recorded:-

“Relevant parties informed FGC set for 10 December at 9.30. Venue TBC.”
He accepted that TBC must mean venue to be confirmed.

[61] Mr Talamaivao was undeterred by this evidence and sought, | think in vain,
to suggest that the venue was understood to be the CYFS offices. He said he would
have had in mind that the Grey Lynn office of CYFs would be the venue of the
conference because that is what J’s parents wanted. He has no written record of
communicating the venue to Senior Constable Broomfield, although his evidence is
that, as a matter of practice, he would have discussed the venue with Senior
Constable Broomfield. In his evidence he said:

“I believe I did talk about the venue with him because subsequently when there’s a

dispute around where the family group conference should ultimately be held, Senior
Constable Broomfield asked for the venue to change from Grey Lynn offices to
Henderson offices.... it’s my recollection of having had a conversation with Senior
Constable Broomfield around a venue.”





[62] Some idea as to the uncertainty of venue as at 17 November can be gleaned
from Senior Constable Broomfield’s evidence on this point. He said he simply
couldn’t recall if the venue had been determined by 17 November. He agreed he had

received no email notification as to venue by then and went on to say:

“...but it is customary for our FGCs to be run out of the Waitakere site so the
assumption is it was the Waitakere site for that FGC.”

With respect, an assumption is not sufficient to establish confirmation of venue,
especially as Mr Talamaivao’s recollection was that the venue being considered was
the Grey Lynn site offices. | must say it is rather sad if the default position for FGCs
at Waitakere is the CYFS office. The whole point of the Act is to take formal
decision-making out of the hands of government departments, and one aspect of this
new approach in 1989 was not to hold FGCs in government offices but in safe,

neutral and friendly community venues.

[63] My overall assessment of the evidence on this point is that it far from
establishes the venue having been finalised and notified to the relevant parties on 17
November. If Mr Talamaivao had finalised the venue, | cannot understand why there
is no clear written record of the venue being notified to the parties (along with time

and place) as there was on 20 November.

(e) If the timeframes for convening this FGC were breached, is this Court bound to
follow the decision in H v Police?

[64] | accept the case of H v Police, at the forefront of counsels’ submission in this
case, is binding on the Youth Court. If the statutory timeframes for convening this
FGC had been breached, then | would have had to rule that all these very serious
charges were nullities and that the Youth Court would have had no jurisdiction over
them.

[65] H v Police has been routinely followed in the Youth Court in a number of
cases. As counsel reminded me, | have applied it in Police v LMM (YC Whangarei
CRI-2009-288-137, 18 February 2010).





[66]

However, in light of the arguments in this case, it may be that H v Police now

requires reconsideration by the High Court in the appropriate case. | say that with

great respect and with some caution for a number of reasons:

Foremost is that subsequent to H v Police, the question of non-compliance
with statutory timeframes for convening and holding FGCs discussed in
Police v V [2006] 25 FRNZ 852. In that case, the FGC was not held within
the relevant time period and the Youth Court dismissed the charges, referring
to the time limits in the Act as being “mandatory”. In the High Court, Rodney
Hansen J concluded that, “it is no longer regarded as helpful to categorise
statutory obligations as mandatory or directory”. His Honour went to hold
that “the consequences of a failure to convene a family group conference
within the prescribed time can only be decided after enquiry into all the
attending circumstances”. The factors that need to be considered when
making an enquiry into the circumstances for the delay were the extent of the
delay, the reasons for failure to convene the conference within time and the
consequence of non-compliance with the timeframe. The decision in Police v
V is distinguishable from H v Police because in Police v V, the FGC was one
ordered by the Court under s 246, after the charges had been legitimately and
properly laid. Police v V did not concern an intention to charge FGC. The
principle in H v Police, to my knowledge has never been reconsidered in the
light of Police v V.

Mr Snelgar submits that s 440 of the Act (proceedings not to be questioned
for want of form) was not considered by Smellie J in H v Police nor for that
matter in Police v LMM. In Mr Snelgar’s view, a reconsideration of H v
Police might result in s 440 “curing” the issue of a small time frame breach

for which there is reasonable excuse.

In my respectful view, the approach in Police v V is an attractive one,
especially in a situation such as this case where the alleged breach is by just
one day. For intention to charge FGCs, as is the case for Court-ordered FGCs,
it would seem appropriate to allow a full consideration of the extent of the
delay and the reasons for failure to convene the conference within time. This





would enable a fact specific examination to take place regarding the
timeframe breach. It would ameliorate the rigour and inflexibility of the
approach in H v Police. The H v Police approach does not allow for any good
reason for the delay. The fact of the breach is conclusive.

e Another difficulty in H v Police is that while the cumulative time limits for
“convening” and “completing” an intention to charge FGC may have been
complied with, as here, if one component (i.e. the “convening” phase)
breaches the time limit, then irrespective of compliance with the overall time
limit, the charges must be ruled out. This seems an unfortunate result. In the
case of intention to charge FGCs, convening must take place within 21 days
and a conference must be held within a further month. That is an overall
timeframe of 21 days plus a month. In this case, the intention to charge
conference was convened and held by 10 December which is at least a week
inside the overall timeframe. Had the convening component of the FGC
process been breached by just one day, even though the conference itself had
been “completed” well within time, these charges would have to have been
dismissed. That simply does not seem to be in the interests of justice and
might be considered to bring the youth justice process into disrepute. That

situation should be avoided.

For these reasons it seems to be that a reconsideration of H v Police would be
justified, even accepting as | do, the strong message it has sent for 15 years that

intention to charge timeframes mean what they say.

Second Ground for the Application: “Closed mind” by the Youth Aid Officer
attending the FGC invalidates the FGC and subsequent charges

Applicant'’s Argument

[67] The essence of Ms Bennett’s strong and careful submissions is that
participation by Police with a closed mind at an intention to charge FGC renders the
conference unlawful or invalid, and any subsequent charges are nullities or should be

dismissed.





[68] Ms Bennett argues that under s 258(b), the key function of an intention to
charge FGC is to consider whether the matter can be dealt with in some other way,
and to make recommendations to the relevant enforcement agency accordingly. She
argues that as the Senior Constable had made up his mind in advance of the FGC that
prosecution was the only option, the functions of the FGC could not be carried out
“as the opportunity for consensus decision making is usurped by a pre-determined
outcome.” She submits that “... J and his family have been deprived of the

opportunity of due process.”

[69] In Ms Bennett’s view, the FGC should be regarded as the cornerstone of
Aotearoa New Zealand’s youth justice system. She submits that “...the opportunity
of frank, open-minded discussion and the chance for consensus decision making is
so fundamental to our system that pre-determination must have the consequence of
invalidating the FGC itself. It is respectfully submitted that the reasoning of Smellie
Jin H v Police, above, as the consequence of an invalid FGC, should apply here. It is
difficult to envisage any other satisfactory remedy.” In Ms Bennett’s view the
subsequently laid charges must be regarded as unlawful and as nullities —

contaminated, as it were, by the invalid FGC.

[70] She also argues that the very laying of charges, in the context of an

unlawful/invalid FGC, constitutes an abuse of the Youth Court’s processes.

Police Argument

[71] The police accept that Senior Constable Broomfield attended the FGC with a
strong view in favour of charging J. Mr Snelgar accepts that while pre-determination
is inconsistent with the purpose of the FGC, it was reasonable for the police to take a
firm view in this case, as there was a strong public interest in the charges being laid.
Mr Snelgar submits that there was no bad faith or improper motive behind the Senior
Constable’s approach at the FGC, that J had made clear admissions about the
offending, and that the offending was planned, repetitive and very serious. The

decision to prosecute, maintained at the FGC, was perfectly justified.





[72] Mr Snelgar also submits that “...in an intention to charge FGC, the
requirement for open-mindedness may be less important than other FGCs
particularly given the very nature of this FGC conveys the police intend to lay a
charge.”

[73] Mr Snelgar also strongly submits that any principle of not “pre-determining”
an FGC outcome is without legislative authority and is not a statutory obligation.
The principle appears to have arisen from the early case of Police vJ T (Auckland
Youth Court, 20 July 1998, CRN 8204003603). The principle is effectively one of
practice and is an obligation on all parties, not just the police. There is no authority
that a pre-determined view by the police renders an FGC unlawful/invalid. In Mr
Snelgar’s view, nor is there “...any authority for the submission that the state of

mind of a police officer must result in the extreme step of dismissing the charges.”

[74] Itis the police’s submission that there was absolutely no abuse of process in
the charges being laid. The discretion to determine abuse of process must be
exercised sparingly and is an extreme step. Here, there is a lawful FGC, no improper
motive, no bad faith, the consideration of the public interest and the proper exercise
of the police discretion to charge. The Youth Court should be reluctant to interfere

and there is no basis for dismissing the charges, nor to hold that there are nullities.

Issues

[75] Seven issues arise from these competing arguments, which 1 list below (with

the short answer to each provided in brackets). | then discuss each issue in detail:

a. Did the police constable have a “closed mind” during the FGC to any

other possible resolution except charging J? (Yes);

b. Is the evidence relied upon to prove the police’s “closed mind”
admissible? (Probably not, as it seems to infringe s 37 of the Act.
However, there were no submissions on this issue and, in fairness to

counsel, I proceed as if the evidence was admissible);





Is it a lawful requirement under the Act that all participants at an FGC
have an open mind during conference discussions? (No. But “open

mindedness” is an important principle that represents best practice);

Did the police officer’s mindset in this case fall below best practice?
(Yes, but in the case of this intention to charge FGC | accept it would
have been very difficult to keep an open mind as an intention to
charge is a pre-requisite for the holding of the FGC in the first place);

Should the Court in this case rule the FGC has miscarried or is
unlawful? (No. The Court cannot do so. And, should not do so. There
has been a lawful FGC which complies with the requirements of the
Act.);

Is the young person and his family left without a remedy in this
situation? (No, the Youth Court, if requested, has the discretion to

order a “repeat” FGC to reconsider the matter); and

Does the laying of these charges constitute an abuse of process? (No).

(@) Did the Police Officer have a “closed mind” at the FGC with a pre-determined

view that J must be charged?

[76] Senior Constable Broomfield was subjected to significant questioning as to

his state of mind and his attitude before and during the FGC, and what he said at the

FGC. Itis necessary to set out relevant parts of his evidence.

[77] When the Senior Constable was first examined on this issue, Mr Snelgar

asked what was meant in his affidavit by the words, “the final decision [as to laying

charges] was not made until after the Conference.” The Senior Constable answered:-

A:

I gave the conference, in other words, members of the conference, an
opportunity to speak, for J to put across his views, for Dad to put across his
views and other members to have their say. And it was at that point that |
formally informed the FGC of my desires to lay a charging document for J





Q: I don’t want to go into the details of what was discussed but prior to going
into the FGC itself, obviously you were going to talk to other people in that
FGC process, were you, the other participants?

A: Yes.

Q: What they expressed; how would that influence your decision-making about
whether to charge J or not?

A: I guess it was, it was a difficult, it was a difficult FGC. And | have gone into
that FGC with a strong desire to lay those charging documents and there
was some compelling evidence from counsel and from the family in attempt
to persuade me. But then, at the end of the day, | made that decision.

[78] If this was the only evidence, there could be no criticism of the Senior
Constable. Clearly he had a very strong desire to lay charges and he accepted that
there were some compelling submissions from both counsel and J’s family to the

contrary. Nevertheless, as he was entitled to do, he maintained his position.

[79] However, this was not the only evidence. The Senior Constable went on to
say that there was an overriding principle when attending FGCs that the police
should enter these conferences with an open mind. However, when asked by Mr
Snelgar whether this principle was in his mind when he attended this FGC, he said:

A: I, "1l have to say, no, it wasn’t.
Can you explain why?

A: | felt the serious nature of the offending required that this particular
case was judicially managed and added some integrity to the
process. | felt that if, if it remained in that process and things broke
down later on the track, then interventions couldn’t be enforceable.

Q: I think you mentioned earlier that you were still open to what other
participants had to say, is that correct?

A: Well, well, I guess I could have gone in with the mindset, from the
outset, that once the FGC commenced, that | would inform the
conference that it was the police intention to lay the charges, and not
hear from anyone, but | was prepared to listen.

Q: We’re just focusing on why you were prepared to listen to those
other participants?

A: Well, | guess it was, it was in courtesy to the B family. They’d made
the trip from the [area]. They had bought support people with them.
There are other people there who had also travelled, and | felt it





appropriate that because they had made the effort to be there that
evening, that | would give them an opportunity and listen.

[80] In cross-examination, Senior Constable Broomfield explained his position

even more clearly:

Q: So you’ve been very candid in your evidence Senior Constable. Do
I understand the position to be that you had predetermined prior to
the Family Group Conference that the charges would be laid?

A: Yes.

Q: Would it be fair to say that when you attended the conference you
listened to the views of others simply out of courtesy rather than
being open-minded and able or open to persuasion to take another
course?

A: Unfortunately with the process, I'm required, an FGCs required to
be convened and held.

Q: Yes.

A: So yes.

Q: All right.

A: Correct.

Q: In fact, I don’t know if you recall but during the family group
conference the B family were given family time to have their own
discussions and deliberations, do you recall that?

A: Yes | do.

Is it correct that during family time there was discussion between
yourself, Mr P, remember him —

A: Yes, | remember Mr P.

- and counsel, about your predetermined view of the outcome of the
FGC?

A: Yes.

You accepted that you made your mind up, before going into the
Family Group Conference, that charges would be laid?
A: I think I’ve been fairly transparent from, from the get-go that —

No criticism. I just wanted to make sure we’re clear about it.

A: Yeabh.





[81] The thrust of Senior Constable Broomfield’s evidence is that he had
considered the matter very carefully in advance and at the FGC, he was of the clear
and unshakeable view that in the public interest charges should be laid against J so
that he could be held accountable and that any intervention could be properly
supervised by the Court. Put bluntly, the Senior Constable accepted that during the
FGC his mind was closed to any other alternative form of resolution. Both counsel

proceeded on this basis.

(b) Is this evidence admissible?

[82] After receiving counsels’ final submissions, and in the course of preparing
this judgment, it occurred to me that s 37 of the Act might apply to this evidence.
This section relates to the privilege attaching to FGC proceedings. It applies to an
intention to charge FGC by virtue of s 271 of the Act. The section might render this

evidence inadmissible. Section 37 provides as follows:

37 Proceedings of family group conference privileged

(1) No evidence shall be admissible in any court, or before any person acting
judicially, of any information, statement, or admission disclosed or made in the
course of a family group conference.

[83] This section would not preclude evidence being given regarding Senior
Constable Broomfield’s state of mind and statements before entering the FGC.
However, that evidence would not support Ms Bennett’s argument as it would not be
conclusive about his actual state of mind during the conference, which is the real

issue.

[84] What s 37 does prevent is any evidence, such as the evidence given by Senior
Constable Broomfield, as to what he said during the conference, being admitted at
this hearing. For instance, what Senior Constable Broomfield said to Mr P as to his
predetermined view, would certainly appear to be a statement caught by this
“privilege” section. | understand this was the statement that alerted Ms Bennett to
the Senior Constable’s closed mind. Equally, this would render inadmissible the
Senior Constable’s statement to the conference that he wished charges to be laid.

Arguably, his thinking and analysis during the conference, in the wider sense, is





“information” within the scope of the section, which would also be rendered

inadmissible.

[85] In my view, this section exists for good reason. Without it the floodgates
would be opened. Family Group Conferences could be picked apart and the conduct,
contributions, comments and thoughts of those attending could be subject to minute
examination and cross-examination. The purpose of s 37, and for that matter, s 38,
which relates to prohibition of publication of any report of proceedings of a FGC,
was to establish an absolute protective “bubble” around an FGC which can never be
breached. In this way, those attending can speak with intimacy and confidence,

knowing that what they say will go no further.

[86] | am of the preliminary view therefore, that all the evidence called regarding
Senior Constable Broomfield’s statements and mindset during the FGC is
inadmissible pursuant to s 37 of the Act. However, this matter was not raised or
argued by counsel. | have received no submissions on this issue. I may have
overlooked an important point. Given that both counsel proceeded on the basis that
the Senior Constable had a predetermined and immoveable closed mind during the
FGC that J should be charged, | will proceed on that basis. Out of fairness, | will

address counsels’ submissions on this issue.

(c) Is it a lawful requirement under the Act that all participants at an FGC have an

open mind during conference discussions?

[87] Assuming Senior Constable Broomfield’s evidence to be admissible, the first
observation is that nowhere does the legislation require the participants of an FGC to
enter the process with an open mind. There are a number of statutory requirements
about the appropriate processes to be followed, for instance, as to time limits for
convening and holding an FGC, entitled participants, preparation and information
gathering by the FGC co-ordinator, procedure, functions and record keeping etc.,
(see ss 247-271). However, an obligation on participants to keep an open mind is not

one of them.





[88] However, one of the early cases in this jurisdiction is said to have “created”
that principle. In Police v J T (Auckland Youth Court, 20 July 1998, CRN
8204003603), His Honour Judge McElrea was confronted with the position (in
respect of Court ordered FGCs under s 246 of the Act) where the Youth Aid Officer
had a pre determined view that, as a matter of policy, matters relating to aggravated
robbery where air pistols or firearms were involved must always be dealt with in the

District Court. His Honour observed:

This represents in my view a very unfortunate development concerning family group
conferences. One of their great strengths is that the outcome of the conference
represents the result of the person interaction of the people present at the conference
... It is one of the features of our youth justice system that it enables that human
interaction to occur and that it can influence the outcome in a very creative way,
increasing the range of options available to the Court in dealing with difficult
matters...

Where conference participants arrive with a preconceived view and are not prepared
to be deflected from that, then in my view they are not entering into the spirit of the
conference and | would hope that Police Youth Aid Officers can be instructed that
this is not something that the Court wishes to see and that it is not in fact their role in
any event.

[89] This principle seems now to be well accepted within the youth justice
jurisdiction. For example, more recently in Police v S N & Ors [2015] NZYC 239,
Judge John Walker was confronted with a situation where the Police participant had
announced her view at the beginning of the Court-ordered FGC as to the need for
serious orders to be made, and then withdrew from the FGC without further
participation. His Honour was critical of this approach. He noted, and | agree with

his observations:

[13] Often in the context of a Family Group Conference positions held at the
beginning, once all of the circumstances are considered, the young person has had
an opportunity to participate, and there is increased understanding of the
components leading to the offending, attitudes can, and often do, change. This is a
major strength of the process. ...

[15] It was open to the Police to continue to hold a firm view and after hearing all of
the contributions the Police may still have been unmoved. There is no requirement
under the Act for any participant to agree and sometimes, but rarely, agreement
cannot be reached.





[90] It is important to say emphatically that for the FGC to be meaningful and
genuine those who attend should always have, at least to some degree, an open mind.
Participants should be willing to listen to, and hear, the views of others. They should
always be prepared to consider alternatives. At an FGC a full and frank exchange of
views is necessary. Honestly held views can, and often do, legitimately change. This
is one of the strengths of the FGC process. In one sense, this is the genius of the
FGC system. Intention to charge FGCs, when well facilitated, can sometimes come
up with quite remarkable diversionary plans without agreeing to lay charges; the

preliminary views of those taking part can change quite radically.

[91] | agree with Ms Bennett that the danger with predetermined views and a
“closed mind” is that the whole FGC process might become inadequate and reduced
to an artificial exercise. It is entirely counter-productive for a participant, such as a
Police Officer, to attend an intention to charge FGC merely out of courtesy when all
along there is absolutely no possibility of agreeing to any other option but charging;
nor to make this view clear until discussions are almost completed. This appears to
be the case here.

[92] 1 also agree with Ms Bennett that “[p]redetermination by the informant strips
away the opportunity of a young person and his family to reach a consensus decision
and deal with the matter within the family.” In this case, the family had obviously
taken a very pro-active approach to hold their son to account and to put in place a
variety of measures (i.e. comprehensive counselling and a detailed safety plan). |
agree that the failure of the police to bring an open mind to the discussions frustrated

the purposes of the FGC as set out in s 258(b), namely:

...to consider whether the young person should be prosecuted for that offence or
whether the matter can be dealt with in some other way, and to recommend to the
relevant enforcement agency accordingly

[93] That said, in my view, the principle of open mindedness at an FGC, although
now well established, is a matter of practice. It is no more than that. It is not a lawful
requirement. A pre-determined view means that the FGC is likely to be sub-optimal
or less than adequate. But it does not render it unlawful or invalid, provided all the

relevant statutory requirements have been complied with.





(d) Did the Police Officer s mindset in this case fall below best practice?

[94] Given my findings so far, it must follow that the Senior Constable’s mindset
in this case fell below best practice requirements. In the course of giving his
evidence, the Senior Constable seemed to accept that. It is not disputed now by Mr

Snelgar.

[95] It would have been preferable, as a matter of practice, if the Senior Constable
had made this view transparent from the outset. It could then have been confronted.
Experienced FGC Co-ordinators know how to lead discussion about this issue. If it
could not have been resolved, the conference may have ended in disagreement at that
stage. Better still, he could have made a concerted effort to listen carefully on the
basis that there was a remote possibility that his view might change given the
attitude of the young person, the views of the family, their supporters and the

proposals that were discussed. Neither of these two things happened.

[96] In this case, | have no doubt that the Senior Constable acted in good faith,
given the turnout at the conference and the number of supporters that were present.
He wanted to appear courteous and to listen. In fact, by not revealing his real

position, he did a disservice to all those who attended.

[97] That said, I have considerable sympathy for Senior Constable Broomfield.
The reality is that these are very serious charges. As submitted by Mr Snelgar, the
Police Officer was quite entitled to his view that, in the public interest, court
supervision of these charges was the only possible outcome in his mind. There were

reasonable grounds for this belief.

[98] 1 also accept, as Senior Constable Broomfield mentioned in his evidence, that
this was a very difficult FGC for him. After all, a prerequisite for an intention to
charge FGC is that the police believe that the institution of criminal proceedings
against the young person is required in the public interest (s 245(1)(a)). The officer
and the FGC Co-ordinator are required to consult first, often robustly, as to the
necessity for an FGC — also a prerequisite (s 245(1)(b)). So the police will already be
advanced in their thinking about how the FGC will develop. The more serious the





charges, the more fixed that intention is likely to be. In this respect | agree with Mr
Snelgar that open mindedness might be less important for intention to charge FGCs
where the charges are very serious and where there has been no arrest, but
nevertheless where the police believe that, in the public interest, charging is

essential.

(e) Should the Court in this case rule that the FGC has miscarried or is unlawful

because the Police Officer had a closed mind throughout the FGC?

[99] To agree that this FGC has fallen short of best practice standards is one thing,
and | do. However, it is quite another thing to hold that the FGC should be deemed
unlawful, as Ms Bennett strongly submits should be the case. As | have said, in my
view, the deficiency here (the closed mind) is primarily a matter of practice, or
should | say inadequate practice. The legislation does not elevate “open mindedness”
to a legal requirement. No case has gone that far — although cases have deprecated
the practice. Indeed, in Police v SN and Ors (above), in the context of a Court-
ordered FGC where the police conduct (withdrawing from any further participation
in the conference) was much worse than here, Judge Walker noted that:

[23] The conduct by the Police was inappropriate. The consideration of disposition
cannot be affected by that conduct in some disciplinary way, or by giving some

remedy to the children for the conduct of the Police

[100] To crystallise the position: if an FGC is lawfully convened, attended by
entitled participants and conducted according to the legislative scheme (and there has
been no suggestion that this is not the case here) then non-statutory deficiencies in
the attitude and mindset of those attending are “practice” matters which do not, and
cannot, invalidate the conference. This is so even if, as Ms Bennett submits, a
finding of invalidity is effectively the only remedy for J and his family. That remedy
is simply not open to the Youth Court in these circumstances. After 25 years of the
Act’s operation, | would be reluctant to rule for the first time that a Police Officer’s
closed mind at an intention to charge FGC renders it unlawful and a nullity providing
no lawful basis for laying charges as a result.





[101] There are clear policy reasons why this must be so. These arguments were not

raised by counsel. However they cannot be ignored.

(@)

(b)

(©)

First, it would open the door for counsel to microscopically examine
the conduct of every FGC to determine if the actions and attitudes of
the police have somehow fallen short of best practice, therefore
invalidating any subsequent charges. As | have observed, on this
approach, ss 37 and 38 of the Act would be infringed, or at the least
counsel would walk a tightrope as to what admissible evidence could

be relied upon.

Secondly, it would introduce a hitherto unknown extra step in the
process after the laying of a charge and at first appearance in the
Youth Court — i.e. an examination of the conduct of the FGC for any

unlawfulness because of the closed mind of a Police Officer.

Thirdly, and | think very importantly in this case, it might be an
unintended incentive for the police to arrest young people in J’s
circumstances so as to avoid an intention to charge FGC and to enable
the young person to be charged and brought directly to Court. Section
214(1) of the Act provides clear restrictions on the arrest without
warrant of a young person: only where police are satisfied on
reasonable grounds that arrest is necessary to prevent absconding,
further offending or witness/evidence interference. Given that J made
clear admissions, had not reoffended in the interim period, was
attending school and is otherwise stable, I infer that those conditions

were not satisfied.

Section 214(2) of the Act enables arrest without warrant if there is
reasonable cause to suspect the commission of a category 4 offence,
or a category 3 offence for which the maximum penalty includes
imprisonment for life for at least 14 years (this would include the
unlawful sexual connection charges here) if, on reasonable grounds,

arrest is believed to be necessary in the public interest. Again, in this





case, | infer J’s arrest was not required in the public interest, for the

aforementioned reasons.

There is a danger that if the police strongly wish to charge a young
person in circumstances such as those, and know that their words and
actions at an intention to charge FGC will be analysed and, if
deficient, could provide grounds for invalidating a subsequent charge,
a perverse incentive to use s 214(2) more liberally could be created so
as to side-step the whole intention to charge FGC process. This would
be a retrograde step. Arrest is a traumatic experience for a young
person. As the Act makes clear, it is best avoided and invoked only in

limited circumstances.

(f) Are the young person and his family left without a remedy in this situation?

[102] | am mindful of Ms Bennett’s submission that, if the Court does not hold an
FGC unlawful where there is a closed mind by the police, the young person would
be without remedy. With respect, | do not think that is the case. When a young
person comes to Court, it would be quite open to a Youth Advocate to raise this type
of issue. The Court could be asked to order a further FGC to consider again the
question of alternatives to prosecution. Section 281B is a “catch all” provision which

provides as follows:

281B Court may direct holding of family group conference at any time

(2) If, at any stage of the hearing of any proceedings under this Part, it appears
to the court that it is necessary or desirable for a family group conference to be
held in relation to any matter relating to the young person to whom the
proceedings relate, the court may direct a youth justice co-ordinator to convene
a family group conference for the purpose of considering such matters relating
to the young person as the court directs, and may adjourn the proceedings until
the conference has been held.

(2) The provisions of sections 250 to 269 shall apply with all necessary
modifications with respect to the convening of a family group conference for
the purposes of this section.

This section is clearly wide enough to allow another FGC to be ordered in this case.
Indeed, Ms Bennett could ask the Court to consider that very thing.
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[103] I note that it might be thought that s 246 of the Act relating to Court ordered
FGCs requires another FGC to be ordered in every case when, after an intention to
charge FGC, a young person appears in Court and does not deny the charges.
However s 246, according to its own wording, is confined to situations where there
has been an arrest — which is not the case here. Indeed, in most situations where
there has first been an intention to charge FGC, by definition there will have been no
arrest. Section 246 therefore prevents needless second FGCs. But there is no
problem as it is s 281B that provides the mechanism for a second FGC when

justified.

(9) Does the laying of charges after this FGC constitute an abuse of process?

[104] The other argument on “the closed mind at the FGC” point put forward by
Ms Bennett, is that to proceed with these charges would constitute an abuse of the

Youth Court’s processes.

[105] The police submissions accurately summarise the law. Abuse of process is
considered by the Court under s 147 of the Criminal Procedure Act 2011. This
provision applies in the Youth Court. There are two categories of abuse of process.
First, those that are so inconsistent with the purposes of criminal justice that for a
Court to proceed with a prosecution on its merits, would tarnish the Court’s own
integrity or offend the Court’s sense of justice and impropriety. The second is those

that make it impossible for a future trial to be fair.

[106] As stated in Fox v The Attorney-General [2002] 3NZLR 62:

A Court should not terminate proceedings for abuse of process as a method of
disciplining the prosecution, nor because in the Court’s opinion, the proceedings
while not improperly motivated should not have been bought.

[107] The short answer as to whether laying charges in the context of this FGC
constitutes an abuse of the Youth Court’s processes, is that it does not. Respectfully,
this must follow given my findings that the FGC in this case cannot be ruled a
miscarriage or unlawful on the grounds of the Senior Constable’s closed mind. There

has been a lawful FGC, and the charges laid are not contaminated by the FGC,





despite the evident “practice” deficiencies. I agree with Mr Snelgar’s submissions
that while predetermination is not consistent with the purpose of the FGC, to dismiss
the subsequent charge as an abuse of process on that ground would be an extreme
step and not one that is warranted in this case.

[108] | agree with Mr Snelgar that in adopting the correct legal test, “the
continuation of this prosecution would not tarnish the Youth Court’s integrity, nor
offend against a sense of justice or impropriety. Neither would continuation of these
proceedings make it impossible for a future trial to be fair.” I accept that there is no
bad faith in this case. The Police’s conduct was well motivated, albeit short of good
practice. There was no abuse of process at the FGC, let alone in the subsequently

laying of charges.

Conclusion in respect of second ground of application

[109] While I am sympathetic to the concerns of Ms Bennett, J and his family as to
the conduct of this FGC, Senior Constable Broomfield’s closed mind during the
conference does not make the FGC unlawful and cannot result in the Court finding
that the subsequent charges are nullities.

Result

[110] The application is dismissed. The charging documents laid against J are not

nullities. The Youth Court process should continue.

Concluding Observations

[111] This case has raised significant practice issues. It might be useful to make
some observations in the hope that the difficulties which have arisen in this case do

not recur:

a. Both Police Youth Aid officers and CYFs youth justice FGC Co-ordinators
involved in an intention to charge consultation process should record the

completion date of each of the required statutory steps.





b. At the least, a record should be kept of:-

e When an enforcement officer intending to commence proceedings
against a young person, who has not been arrested, reaches the belief
that the public interest requires that the young person should be
charged in the Youth Court (s 245(1)(a));

e \When this belief is communicated to a FGC Co-ordinator;

e When “consultation” under s 245(1)(b) commences, and when it

concludes;

e When the relevant enforcement officer then provides notification
under s 247(b) to the FGC Co-ordinator that the police wish to

continue with laying charges against a young person;

e When that “notification” is received;

e When the 21 day period within which to “convene” an intention to
charge FGC starts and when it ends;

e When “convening” an FGC has been completed; and

e When the one month period to hold an FGC (unless there are special

reasons why a longer period is required) starts and when it ends.

[112] In my view the “Standard Form” between the police and CYFs at Waitakere,
if still in use, needs to be amended to remove any suggestion that CYFs have any
choice as to whether the notification to proceed with an FGC under s 247(b) is
“accepted.” There is no choice. It is a mandatory obligation. The form produced in
Court is confusing and legally inaccurate. If it is in national use, so much more it

should be amended.

[113] One concerning matter which arose in the evidence, and to which | have not

yet referred as it was irrelevant to the decision in this case, regards a worrying





misunderstanding by the FGC Co-ordinator as to a lawyer’s entitlement to be present

at an intention to charge FGC.

[114] As the law is currently framed, a Youth Advocate can only be appointed by
the Youth Court when a charge is laid in the Youth Court. By definition, when an
intention to charge FGC is held, a charge has not been laid. Therefore, there is no

power for the Youth Court to appoint a Youth Advocate.

[115] In this case, Ms Bennett appeared at the FGC, either because she was retained
to do so by J’s parents, or out of her own sense of obligation to provide “protection”
and “representation” for J. Many Youth Advocates take this step “pro bono” and are
to be commended for doing so. There has been a long running gap in the Act which
prevents the appointment of Youth Advocates by the Court to any intention to charge
FGC, even if, as here, the intended charges are very serious and may have significant

consequences for a young person.

[116] In this case, to make matters worse, Mr Talamaivao had a very unclear
understanding of whether lawyers were even entitled to attend an FGC. He observed
that, as a matter of practice, attendance by lawyers can sometimes be unhelpful; he
did not seem to be in favour of lawyers attending, or appear even able to recognise

the benefits which their attendance might bring. He said:-

“...in the social work aspect I would say it would be better for a lawyer not to be
present at that particular stage....with the thought that if things did progress
[presumably to charging] then there would be a youth advocate appointed.”

Eventually, when pressed Mr Talamaivao accepted that the presence of a youth
advocate would be a good idea, but he clearly had reservations. When specifically
cross-examined, his view was that only a Youth Advocate was entitled to attend an
intention to charge FGC, not any lawyer. That is an incorrect understanding of the
law: s 251(1)(g) of the Act provides that “any barrister or solicitor or Youth
Advocate... representing the...young person” is entitled to attend the FGC. If that is
the understanding and attitude of FGC Co-ordinators, it is very concerning. It needs

to be corrected quickly.





[117] The current inability to appoint a Youth Advocate to attend an intention to
charge FGC has frequently been criticised. | join with that criticism. In my view,
there is a gap in the legislation that should be remedied and | hope that the
appropriate authorities can give urgent consideration to this issue. Ms Bennett’s
presence at this FGC demonstrates the importance of legal representation at the pre-

charge FGC process.

[118] Finally, those attending an intention to charge FGC must endeavour to keep a
genuinely open mind as to whether the young person should be charged or dealt with

some other way. The integrity of the FGC process deserves nothing less.

AJ Becroft
Principal Youth Court Judge
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Special Report

Supported Bail in the Youth Court

Phil Dinham, Manager Youth Justice Support, Child Youth and Family

Supported Bail in the Youth Court

If you want to find out about Supported Bail then don’t
bother looking for guidance from the Children, Young
Persons and Their Families Act 1989 (CYPF Act) because
Supported Bail doesn’t get a mention there. Equally you
won'’t find it specified in s 30 of the Bail Act 2000 although
the Bail Act does allow for bail conditions that help ensure
that the young person:

appears in court on the date to which the defendant has
been remanded; and

does not interfere with any witness or any evidence
against the defendant; and

does not commit any offence while on bail.

The principle in s 208 (d) in the CYPF Act, states that:

a child or young person who commits an offence should be
kept in the community so far as that is practicable and
consonant with the need to ensure the safety of the public.

Section 240(1) of the CYPF Act sets out the conditions that
can be attached to bail in the Youth Court:

Where a child or young person is released on bail pursuant to
section 238(1)(b), the court may impose as a condition of
that child's or young person's release that the child or young
person shall not during a specified period be absent from
home or engage in a particular activity without the consent
of the parents or guardians or other persons having the care
of the child or young person.

So why did Child, Youth and Family (CYF), with the support
of Police and the Youth Court, establish the Supported Bail
programme?

To quote Dylan Thomas and begin at the beginning, the
concept of SB was based on similar bail schemes in Australia,
The
(programme was introduced as a youth justice initiative

United Kingdom and Canada. Supported Bail
from CYF’s 2003 Residential Services strategy and began its
pilot in January 2005. Its intent was to provide an intensive
community-based alternative to young people being held on
remand in Police custody or in CYF residences as at that
time, there were concerns about the number of custodial

remands particularly where court bail had been breached.
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The Supported Bail programme in 2005 contracted six
providers to deliver 75 Supported Bail programme places in
five regions across New Zealand (Invercargill—two
providers, New Plymouth, Napier/Hastings, Hamilton, and
Whangarei). In August 2005, two extra providers were
added, Christchurch and South Auckland.

With the introduction of FRESH START in 2010, CYF
consulted with Supported Bail providers and Police on
updating the specifications and protocols as well as
increasing the volume and provider coverage.

The Supported Bail programme was designed to maintain
the young person’s compliance with bail until the Youth
Court made a community order; or an agreed Family Group
Conference Plan. From the point at which Supported Bail
was put in place, this is generally up to a six week period but
can be extended if the plan, or social work report, can’t be
completed within six weeks.

The overall objectives of Supported Bail are that young
people:

Are assisted to successfully comply with their bail
conditions whilst on the programme;

Are supported to engage in meaningful activities;
Young peoples’ behaviour changes in a positive way;

The child or young person’s family/whanau are assisted
and supported in the monitoring and supervision of their
bail conditions; and

The risk to the community posed by that child or young
person’s offending behaviour is minimised.

An example of Supported Bail in action relates to a 14 yr old
male who was arrested on serious charges ranging from
Fraud to Aggravated Robbery and currently held in Police
custody awaiting a Youth Court hearing. A strong opposition
to bail by Police was sought and a remand in a CYF residence
for the third time was likely. An initial meeting with the
Supported Bail provider, young person, his family/whanau
and Youth Aid officer were able to develop a Supported Bail
plan that would wrap around his Youth Court bail conditions
and would aim to strengthen the family/whanau in the
management of his behaviour prior to the initial Youth Court
hearing.
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The Police

provider worked alongside the young

and the Supported Bail

person and his parents on strategies to
manage his compliance with his bail
conditions, accessing education support
and fitness programmes after 5.00 pm in
preparation for his pending Family Group
Conference.

The Supported Bail worker attended the
Family Group Conference and was able to
that assisted the

offer information

outcome.

We commissioned research by the
Criminal Justice & Research Centre of
Victoria University into Supported Bail in
2007 which showed 75% successfully
completed their bail period, while 66% did
not reoffend whilst on Supported Bail.
Young people were reported as being
engaged in meaningful activities — 85%
were involved with one-off recreational
activities and education and vocational
activities feature in 65% of young people’s
individual development plans.

THEYOUTH COURT | TE KOOTI TAIOHI

Supported Bail was reported to have
assisted 80% of caregivers or parents in
improving the monitoring and supervising
of their young person.

Those results prompted us, in 2010, to use
some of the Fresh Start for
Offenders
Supported Bail provision. As of 2014 we

Young
resources to increase
have 24 national providers with capacity
for up to 316 placements available to

every Youth Court in New Zealand.

At the same time we worked with
providers to make Supported Bail more
accessible, more flexible such as working
in the evenings and weekends to support
their bail conditions but the basic

objectives stated above remain.

Supported Bail is not intended as a low-
level support for young people who are
not at risk of a custodial remand. It is
strategically placed as an intensive
intervention to head off a likely custodial
remand where there is strong evidence to

support a police application to deny bail.

Supported Bail Providers
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Once the Youth Court has reached a
decision to allow the young person to
remain in the community, either on an
order or to complete their FGC plan, then
funding for Supported Bail ceases, so that
the resources can be freed up to support
the next young person needing intensive

support in order to comply with their bail.

Of course, while on Supported Bail the

young person may form a positive
relationship with the provider, or be seen
to benefit from the kind of intensive
intervention provided during their bail
period. These factors should be taken into
account and, if required, provided for in
the FGC plan or social work report. If this
is the case, then if the provider has
other Fresh Start

funding can be used to enable the FGC

sufficient resources,

plan to be resourced. But it’s important
that the Supported Bail capacity is freed
up, to ensure that subsequent young
people aren’t placed in custody due to the

lack of a Supported Bail placement.
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The Central Regional Health School Communication Project : An Overview of the Plan
Zanna Richardson Speech-Language Therapist

In January 2015 | was lucky enough to begin
work as a Speech-Language Therapist (SLT)
at the Central Regional Health School (CRHS).

CRHS covers a geographical area from
Wellington, to Whanganui and across to
Hawkes Bay, and everything in-between.
There are nine Health sites, three Mental
Health sites (including CRHS - City, Hikitia Te
Wairua and the Regional Rangatahi
Adolescent Inpatient Service), plus schools
within Te Au rere a Te Tonga (formally Lower
North Youth Justice) and Epuni Care and
Protection Residence. Teachers work one-to
-one with students in their homes, or at
CRHS sites.

My role in the school is to develop a two
year Communication Project that is entirely
funded by the school. It is a role that is
unique in many ways, not only as the first
New Zealand project to offer communication
support to these vulnerable young people,
but also because of the varied nature of the
school itself.

CRHS has shown great innovation and action
by funding this project in order to
demonstrate the value of supporting
communication in the diverse range of
students that access the school.

The term ‘speech, language  and
communication needs’ (SLCN) is used
throughout this article. This term is used as
a broad category that includes a range of
communication difficulties (e.g. unintelligible
speech, difficulty forming sentences,
difficulty narrating events, poor vocabulary,
difficulty understanding information and
instructions, and poor social skills).

The Communication Project arose as a result
of on-going review within CRHS along with a
wealth of emerging international research
identifying the high risk of communication
difficulties in the vulnerable population of
students the CRHS supports. Key research,
considered by the Board of Trustees, was the
work of Pamela Snow (Monash University),
which lead to approval for the Principal (Ken
MclIntosh) to visit the UK to learn more
about the work happening there, particularly
in the development of SLT services within
Youth Offending Teams. Following this visit
approval was granted to employ an SLT to
run a two year Communication Project.

The project is based on the Balanced System
framework developed by Marie Gascoigne
(2011). The greatest focus is on the universal
tier (support for all students accessing the
school), some input at the targeted tier
(students with identified SLCN or at high risk
of SLCN), and a very limited amount of input
at the specialist tier (students with severe
SLCN).

The two year plan has three main points of
focus; identification of SLCN within the CRHS
student population, raising awareness of
SLCN across the relevant staff involved with
the students, and supporting SLCN.

After searching the current research to find a
suitable screening tool, | developed one for
the teachers to try and feedback on its
usefulness. Thanks to their constructive
feedback it is now onto its 3™ draft. Once
established, the screening tool will be used
for all students enrolled at CRHS.

Every teacher will attend a workshop on
Identifying SLCN where they will learn about
the development of communication skills,
the statistics around various populations
(e.g. youth offenders, mental health, low
socio-economic backgrounds), the impact of
SLCN and key signs to look out for.

Once identified as potentially having SLCN,
students receive a full assessment and report
from the SLT. Teachers (and where
appropriate parents) will be encouraged to
attend assessments as this is often the
moment they really understand the
significance of a student’s SLCN. The SLT will
liaise with all relevant people in the student’s
life in order to increase awareness of their
SLCN. This may include specific advice
relating to the pathway that student is on,
for example recommending the language
used at an FGC is adapted to accommodate
their needs or highlighting specific therapies
that may need to be adapted as therapies
are often reliant on oral skills.

The next stage at the universal tier is to
support SLCN with school wide strategies.
This involves increasing teachers
understanding and use of strategies such as
allowing longer thinking time, reducing the
complexity of the language they use, and
supporting spoken information with visuals.
All teachers will attend a second workshop
on supporting SLCN. They will then be given
the opportunity for more focused
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understanding through the use of video
feedback sessions with the SLT.

Whilst other projects (Gregory and Bryan,
2009) have focused on developing specific
communication plans for individual students,
the decision here has been that
communication goals will be included in all
students Individual Plans as part of their
overall educational development. Through
increasing identification, awareness and
support of SLCN, the aim is to increase
students’ presence, participation and
achievement. The targeted tier will be
implemented in the higher risk student
populations (youth offending, care and
protection, mental health) and will focus on
the students developing specific skills,
through teacher input. These will include
active listening skills, vocabulary
development and narrative.

After one term into the project | am already
identifying aspects | would like to add to the
role, such as outreach to mainstream schools
as students transition back to them,
extending training to the mental health and
CYF teams as well as the CRHS teachers, and
being able to attend and support therapeutic
programmes, FGCs and court appearances.
It would be great to see more SLTs in these
roles, supporting vulnerable young people.
So far, everyone has been responsive and
accommodating to my presence.
Information provided has been well received
and initial feedback has been positive.

As the project continues | hope to be able to
share more of the work we, at CRHS, are
doing and welcome any contact from
interested parties.

References:

Gascoigne MT. (2011) The Balanced
System™: an overview. http:
tinyurl.com/775hg4k

Gregory, J and Bryan, K (2009) Evaluation of
the Leeds Speech and Language Therapy
Service Provision within the Intensive
Supervision and Surveillance Programme
provided by the Leeds Youth Offending Team.
University of Surrey.

More information about SLCN can be found
ICAN
websites as well as the Talking Trouble NZ

on the Communication Trust and

website.
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Looking Healthy: The hidden primary health issues for young people in the

youth justice pathway

Purpose of the Health and Education Assessment

Programme

The Health and Education Programme (HEAP) provides
comprehensive health and/or education assessments for
children and young people who offend. The program is
designed to support informed decision making and better
outcomes at family group conference (FGC).

The health assessment includes a physical health and psycho-
social assessment to identifying the risks and resiliencies for
the child or young person. Recommendations are formulated
from a youth development perspective and enhance the FGC
plan.

Health assessments are undertaken within a range of models
across Aotearoa — these include a private business partnership
with Child Youth and Family and an extension of the Public
Health Nurse role.

Achieving the Full Potential of Health Assessments

Health Connections is a small business that undertakes health
assessments for Auckland Central Child Youth and Family and
has been the provider for almost 4 years. Reviewing our data,
its interesting to see what the health assessment identifies for
the small number of young people who get referred for a
health assessment.

Between May 2014 and May 2015 fourteen young people
received health assessments. All were aged between 13-16
years, 80% were male and 20% were female. The ethnicities of
the young people seen were 79% Maori, 14% Pasifika and 7%
Pakeha. Table 1 shows the clinical presentation of those young
people.

Clinical presentation %
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Table 1. The primary health issues identified from Health C ions health for young

people referred by Auckland Central Youth Justice Coordinators.
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by Pat Mitchell www.healthconnections.co.nz

Seventy percent of the young people seen presented with
chronic illnesses. These commonly include asthma, eczema
and ongoing ear health problems; but have included young
people presenting with diabetes and epilepsy. Of concern are
the 75% of the young people who had been lost to follow up

by a health provider — both primary and secondary care.

Thirty percent of young people presented with a mental
health diagnosis but many presented with isolated symptoms
of low mood, poor sleep and poor concentration. Alcohol and
other drugs continue to be a major presenting issue. Family/
relationship break down/issues were reported by all the
young people assessed.

Health Connections provide a range of recommendations
following assessment, Table 2 details those recommendations
made to Child Youth and Family following assessment.

Summary of recomendations for youth justice
process
%
100
80
60
40
20
0
& & Y N & & &
\(\“‘é& &\”é\ i@ 9 > @(& 0.‘\0% m&o 45’& o’s\\o
Q& & & & & & & I
& & ¢ & Q ¢
& & S e
Q &
Table 2 R dations to improve for young people seen by the health assessor.

Many recommendations included sexual and reproductive
health interventions. Chlamydia and Gonorrhea are the most
common sexually transmitted infections, and young people are
more at risk than other age groups in New Zealand. Early
detection and treatment of infections reduces onward

transmission and the consequences of untreated infection (2).

A decreasing amount of young people report accessing their
General  Practitioner for primary care (3). Many
recommendations included navigation to enroll with a local very
low cost general practice.

Young people are increasingly likely to report depressive
symptoms (3), which is reflected in the number of
recommendations for mental health follow up — either onward
specialist referral or brief intervention.
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Health Assessment Case Studies

Case studies illuminate the potential of health assessments for
young people in the youth justice pathway.

Case 1: A 15-year-old Cook Island Maori male was referred for a
health assessment. One key finding from the health assessment
was a history of ear infections reported by the young person and
a subsequent fail of the hearing screen. Liaison with hospital
services by Health Connections suggested the young persons
hearing was significantly compromised and he had not attended
numerous appointments to see the ear specialists.

The transient nature of the young person meant that hospital
services had lost contact, the young person had no primary care
home to monitor his health and that follow up to ensure his
hearing was optimised was missed.

Having compromised hearing significantly impacts of the learning
and engagement of young people. When compromised we can
expect young people to disengage from school, be withdrawn and
potentially show symptoms of primary mental health concerns

(4).

The health assessment allowed Health Connections to identify
the compromised hearing issue, reconnect the young person,
with the support of the social worker and caregiver to specialist
services and primary care. Also, Health Connections alerted
education providers to the issue and medically treated the
current ear infection.

Case 2: A 15-year-old Maori female was referred for a health
assessment to specifically follow up on “headaches” as the
presenting health issue otherwise she was reported to ‘look
healthy’. Following the health assessment the following issues
were identified: epilepsy, depression, infected eczema and head
lice. This young persons unmet health needs were significant. She
had been lost to follow up for her epilepsy and had run out of her
medication for both her epilepsy and eczema. The mental health
assessment and physical examination also identified depression

and past history of self harm.

Apart from needing immediate medical treatment and mental
health follow up, this young persons health literacy was a
significant area of need too. Health literacy is the ability to
obtain, process and understand basic health information and
services to make appropriate health decisions. To achieve a
sustainable health and wellbeing outcome for this young person
both her and her family/whanau require support in improving
their health literacy.
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Health Connections provided recommendations included a
medical review to ensure mental health issues were addressed in
liaison with the Regional Youth Forensic Service and supported
navigation to primary care to ensure connection and consistency
of approach for epilepsy. Health Connections treated the
immediate head lice and infected eczema and liaise directly with
the GP and school health to ensure primary care information was

up to date.
Health Assessment: What are the possible next steps?

Increasing the number of young people referred for a health
assessment is key to improve health and wellbeing outcomes for
young people whilst contributing to a sustain exit from youth
justice via the FGC process.

Established for almost 10 years the HEAP program is at a prime
junction for evaluation — to ascertain the extent of value of the
health assessment and its contribution to a sustained exit for
young people from youth justice.

Currently health assessments use an ‘opt in” model where Youth
Justice Coordinators ask families if they would like a health
assessment. The reverse model, where families/whanau evidence
recent health assessment (and bring this information to the FGC)
via school or other health providers ie ‘an opt out model’, may
improve the number of young people receiving a health
assessment.

Whilst health is a key partner in the triage process, being an
equal partner may improve how health assessments can be
valued and integrated into the FGC process to enhance outcomes
for young people and achieve a sustained exit.

Youth Justice Coordinators and Social Workers experience a raft
of competing priorities for their caseloads. The potential of health
priorities and recommendations not being prioritised is high from
a non-health agency. Using existing statutory and private health
businesses to be accountable for the health assessment
recommendations is key ensuring recommendations from the
health assessment are completed.
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Special Report

For the first half of 2015, Law for Change
Wellington has been focusing on people
and organisations using their legal skills to
help children and young people. This
recently culminated in the event “Working
with Youth,” on 25 May, in which a
diverse panel of speakers shared their
experiences of working with young people
both inside and outside the legal
profession.

An audience of around 50 law students
and young lawyers attended to hear
United States Juvenile Public Defender
Ziyad Hopkins, Youthline volunteer Suki
Xiao, Whitirea Community Polytechnic
head tutor Makere Derbeyshire, and
Wellington ~ family  lawyer  Shelley
Stevenson give their thoughts on how to
best serve the needs of children and
young people.

Law for Change Wellington co-founder,
and departing co-chair, Luke Fitzmaurice
introduced the panel with his own
reflections on public interest law, noting
that Law for Change had been founded
out of a sense of purpose and belief that
young lawyers and graduates could make
the world a better place if they decided to
use their skills to make a positive impact.
Law for Change had provided a sense of
community where he could be challenged,
motivated and inspired to do something
with his law degree.

The panellists were inspired by a similar
sense of altruism. Mr Hopkins, a Boston-
based public defender currently in New
Zealand on an lan Axford Scholarship, was
drawn to youth advocacy work out of a
growing frustration of seeing adults in the
criminal justice system with issues that
could have been identified and prevented
earlier. His own background as an
adversarial trial lawyer also meant that he
was driven by a desire to help people
avoid being “screwed” by the system.

Other panellists came into the field after
first practising in other areas of the law.

)

at

Law for Change is a youth-led non-profit organisation
aimed at empowering young New Zealanders to use
their legal skills in the public interest

Ms Stevenson had experience in criminal
law before being drawn to family law
through enjoying interacting with children
and young people. As a lawyer for child,
Ms Stevenson now has responsibility for
presenting the views of children in Family
Court proceedings, and advocating for the
welfare and best interests of the children
involved.

To succeed in family law Ms Stevenson
believed that, in addition to developing
strong litigation skills, it was necessary to
learn how to relate to young people. To
that end, she recommended that law
students and young lawyers volunteer for
family law sessions at community law
centres and citizens advice bureaus, as
well as consider paid or unpaid work at
family law firms.

The need to relate young people was a
common thread amongst all panellists.
Ms Xiao, a legally-educated Youthline
volunteer, explained that Youthline
volunteers did not ‘give advice’ to callers
but rather sought to empower young
people to solve problems and work
through issues on their own. It was
important, Ms Xiao said, when working
with children and young people to be as
non-judgemental as possible, particularly
when you had not experienced the same
emotions that a caller or client may have
been going through.

Empathy was a quality many young
people felt lawyers lacked, Ms
Derbeyshire said. Prior to attending the
panel, she had asked several of students
their views on lawyers based on past
personal experience. While some had a
positive impression of lawyers, most had a
sense of dislike and distrust. Ms
Derbeyshire suggested that it was
necessary for lawyers to find a way to
relate to young people; for example,
sitting next to them rather than standing
over them. It was particularly crucial, she
said, to talk through court processes as it
was often difficult for young people to
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understand the justice system and what
was happening to them.

This view was shared by Mr Hopkins.
Having worked with defendants of all
ages, he noted that it was harder to make
an impact on young people, largely
because of the difficulty involved in
gaining their trust. Lawyers, by reason of
both their age and status, are often
viewed differently, and it is necessary to
recognise this fact when dealing with
young people.

To bridge this gap, it is important to work
out what was important to young people,
and to envisage your role as doing
something with, as opposed to for, them.
This is a necessarily collaborative process
which involves listening to the needs of
young clients as much as anything else.

In that regard, Mr Hopkins was impressed
with how the New Zealand youth justice
system provided an opportunity for
young people to speak and tell their story,
with the Rangatahi Courts being a
particularly valuable forum for Maori
youth.

All panellists found the interactions with
children and young people to be the most
rewarding aspects of their role. Ms
Derbeyshire said her experience had given
her an insight into young Maori men
caught up in the justice system. Ms Xiao
had found her experience with Youthline
to be life changing, and something which
she felt privileged to be a part of. The
feeling of being there for a vulnerable
young person had enabled her to learn
what was truly important in life, she said.

Keep updated on events hosted by Law for Change
Wellington by going to our Facebook page

( )
and signing up to our monthly newsletter. We are
also currently taking expressions of interest for
young lawyers to join our Executive Committee. If
you are interested in getting involved send an
email to
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Key Responsibilities and Tasks for Ministry Staff Working

in the Youth Court
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The Key Responsibilities and Tasks for Ministry Staff Working in the Youth Court is a best practice document jointly
drafted by the Ministry of Justice Youth Court Operations team and the Office of the Principal Youth Court Judge. It
represents 30 key responsibilities for Court Services Managers and Youth Court Registry Officers and outlines the

expected standard of practice when conducting a Youth Court sitting. The document references internal Ministry
training and information. However, a copy of the Key Responsibilities is reproduced below to highlight best practice
expectations in all Youth Courts.

Court Services Managers
1. Induction and Training
Ensure all staff working in the Youth Court have undertaken

the Youth Court Induction Package on JET to assist the smooth
running of the Youth Court.

Ensure all staff working in the Youth Court are familiar with
the processes relevant to the Youth Court on the Criminal
Jurisdiction Knowledge Base.

Further training opportunities and information can be found
at the Youth Justice Learning Centre.

2. Appoint Youth Advocates

Familiarise yourself with the Protocol for appointing youth
advocates. Please see the Reference: Appointment and

Review Protocol for Youth Advocates and Procedure: Appoint

Counsel to the Youth Advocate List on the Youth Court section
of the Criminal Jurisdiction Knowledge Base.

3. Youth Advocate List Review

Notify the Youth Court Judge and the Regional Administrative
Youth Court Judge when the three year review of the Youth
Advocate list is due. The spreadsheet is available via your
Regional Manager or from National Office through the
youthcourt@justice.govt.nz email address.

4. Quarterly Stakeholder Meetings

Organise or assist in organising the quarterly stakeholder
meetings. Attendees should include youth advocates, Police,
Child, Youth and Family, the Youth Offending Team
chairperson, local Youth Justice manager, education officers,
lay advocates, health professionals and youth justice service
providers (e.g. Youth Horizons Trust or Odyssey House).
Stakeholder meetings:

are used to informally discuss issues relating to both the
operation of the Youth Court and the delivery of youth
justice services in the area that the court serves
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are a real opportunity to invite other interested
community groups to be involved and to discuss areas of
concern.

5. Youth Court Pamphlets

Ensure Youth Court information pamphlets are displayed and
distributed, posters displayed and appointment cards are
filled out for next appearances. You can order more copies
through WebWarehouse, our online ordering system.

If you don't have a user name and password, fill in the Access
to WebWarehouse form on JET.

6. Appoint Lay Advocates

Ensure staff are aware of the lay advocate role description,
appointment process, payment and complaint processes.
Please see Reference: Managing Lay Advocates and
Procedure: Appoint to the Lay Advocate Pool on the Youth
Court section of the Criminal Jurisdiction Knowledge Base.

7. Long Remand Procedure

Be familiar with the long remand procedure. If notified by
National Office of a 42 day remand, consult with your Youth
Court Judge to organise case conferences either separately or
as part of Youth Court lists. Please see the Procedure: Manage
Long Remand Cases in the Youth Court on the Youth Court
section of the Criminal Jurisdiction Knowledge Base.

8. Early Release Hearings

Ensure court staff are familiar with the process for scheduling,
preparing and holding an early release hearing.

9. Rangatahi/Pasifika Courts National Operating Guidelines

If the Youth Court is associated with a Rangatahi or Pasifika
Court, ensure staff are familiar with the Rangatahi/Pasifika
Courts National Operating Guidelines, practices and protocols
particular to the region and court. The Operating Guidelines
can be found on the Youth Court section of the Criminal
Jurisdiction Knowledge Base.
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10. Registrar’s Secure Care Powers

If the Youth Court is located in Manukau, Rotorua,
Christchurch or Palmerston North, you will need to oversee
the operation of secure care hearings in the youth justice
residences in these four areas. Court Service Managers should
be aware of the responsibilities under sections 372 and 378 of
the CYPF Act 1989 (registrar’s secure care powers).

11. Youth Advocate and Lay Advocate Master Lists

If there are any changes to your youth advocate or lay
advocate lists, can you please inform the
youthcourt@justice.govt.nz email address so we can update
the master copy.

Youth Court Registry Officers
12. Induction and Training

Ensure you have undertaken the Youth Court Induction
Package on JET to assist the smooth running of the Youth
Court. Ensure you are familiar with the processes relevant to
the Youth Court on the Criminal Jurisdiction Knowledge Base.

Ensure you are aware of the lay advocate role description,
appointment process, payment and complaint processes.
Please see Reference: Managing Lay Advocates, Procedure:
Appoint to the Lay Advocate Pool, Procedure: Pay a Lay
Advocate and Procedure: Manage complaints about Lay
Advocates on the Youth Court section of the Criminal
Jurisdiction Knowledge Base .

13. Confirm Jurisdiction

Check the age of the child or young person at the time of the
alleged offence to ensure that they are within the jurisdiction
of the Youth Court. If there is a discrepancy, this should be
raised with the prosecutor. You may wish to discuss this with
your manager first.

14. Schedule Appointments and Finalise Lists

Prepare and finalise the Youth Court appointment list. Please
adhere to the national cap of 25 young people appearing in a
Youth Court list. However, this may differ depending on the
region. Best practice is always to remand a young person to a
specified date and time and that the 15-20 minute
appointments allow enough time for discussion. Distribute the
list 2-3 days before Youth Court to Police Youth Aid, CYF staff,
youth advocates, lay advocates and community groups who
are bringing young people to court. If your court has an
education officer and/or a forensic health nurse they should
also receive the list.

Issue 70 August 2015 | www.youthcourt.govt.nz

15. Provide Judge with Reports

Ensure all reports are received and provided to the Judge
within two working days before the hearing, unless a different
timeframe has previously been agreed.

16. Appoint Youth Advocates

Appoint Youth Advocates when the charging document is
filed. Appointments should be made prior to the court hearing
day. Please see the Criminal Jurisdiction Knowledge Base
Procedure: Assign a Youth Advocate or Lay Advocate.

17. Youth Court/Family Court Sharing Protocol

Check the Family Court jurisdiction of CMS to determine
whether a young person appearing for the first time has had a
current or past Care & Protection history and notify the Youth
Court Judge. Please see the Protocol: Sharing of Information
between the Family and Youth Courts. The Youth Court
Request for Information from the Family Court template can
be found on the Youth Court section of the Criminal
Jurisdiction Knowledge Base.

Provide the information requested by the Judge to the young
person’s counsel and to any person (including the Police) who
the Judge considers to have an interest in the proceedings (in
accordance with sections 134, 191 and 192 of the CYPF Act
1989 and section 134 of the Care of Children Act 2004). Before
deciding whether or not to release any professional report or
plan, the Judge shall first obtain the views of the parties and
the youth advocate.

18. Multiple Charging Documents
When a new charging document is filed in relation to a young
person who has previously been before the Youth Court,
obtain the previous file and put it with the new one.

19. CYFs daily bed availability
Print the daily bed availability in CYFs residences from the

Database and IT Systems page on JET the morning of court.
Photocopy and make available for all Youth Court participants.

20. Youth Court Stamps

Assemble all Youth Court stamps ready for use. Judges have
discretion whether they use the stamps or not, although you
can encourage stamp use. Use the stamps on any copies of
the charging document/summonses. Ensure the remand
stamps for Rangatahi and Pasifika Courts are available (if
applicable).
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Ensure the role name plates for the Judge, Court Staff, Police,
Lawyer, Social Worker, Health, Education, and Lay Advocate
are displayed on the tables facing the young person. If you
need the plastic holders, please contact the
youthcourt@justice.govt.nz email address.

21. Arrange Courtroom

Ensure court furniture is arranged into the horseshoe or U-
shape. The Administrative Youth Court Judges recognise that
while it is best practice to reconfigure the courtroom it is
always the decision of the presiding Youth Court Judge. Check
with the Judge the day before if necessary.

22. Early Release Calculator

For an early release hearing under s314, ensure that the Judge
has a copy of the March 2015 version of the Early Release Date
Calculator which can be found on the Youth Court section of
the Criminal Jurisdiction Knowledge Base. Ensure that progress
reports from Child, Youth and Family are made available to the
Judge on the day of the early release hearing and prior to the
final release date (see s311 and 314 of the CYF Act 1989).

$023. ection 333 reports

Ensure s333 report request forms are available and that
specific requests are prepared for Forensic Services. All
requests must be specific so check with the Judge as to the
type of report, e.g. medical, psychological or psychiatric. Seek
clarification with the Judge if necessary. The Order for Medical/
Psychological/Psychiatric Examination is a CMS generated
form. Please insert your regional forensic service provider as a
header.

When a s333 report is received, provide a copy to a Youth
Court Judge as soon as possible along with the s333 release
form detailing who the report should be given to. The
Template: s333 (CYPF Act) release form can be found on the
Youth Court section of the Criminal Jurisdiction Knowledge
Base.

24. Bail Conditions template

Ensure the template for bail conditions is available. The
Procedure: Generate Bail Notice and the Template: Bail
Conditions can be found on the Criminal Jurisdiction
Knowledge Base.

25. Uncontested s283 (n) and (o) orders

Provide the Judge with the uncontested supervision with
residence orders template and convict and transfer to District
Court orders (s283(n) and (0)). The Template: Summary of
reasons for Supervision with Residence Order can be found in
the Bench Book but a copy of this is on the Youth Court section
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of the Criminal Jurisdiction Knowledge Base. If completed by
the Judge, photocopy and provide for all participants before
they leave. When the Judge does not use the standard
template for such decisions, arrange for the Judge’s decision to
be urgently typed back and sent to the Judge for signing.

26. Rangatahi /Pasifika Courts National Operating Guidelines

Ensure you are familiar with the Rangatahi/Pasifika Courts
National Operating Guidelines, practices and protocols
particular to the region and court. The Operating Guidelines
can be found on the Youth Court section of the Criminal
Jurisdiction Knowledge Base.

27. Effectiveness Reports

Check that all Effectiveness Reports received by the Court are
circulated to the appropriate Judge (s320(4) of the CYPF Act
1989). This will include a presiding Judge who is based in
another Court.

28. Education Reports

In courts with an education officer or education report service,
ensure the education reports have been received and are
distributed to all those entitled to receive them (Police, Child,
Youth and Family, youth advocates, lay advocates) in a timely
way.

29. Appoint Lay Advocates

Upon entry of a non-denial, consider and seek advice regarding
the appointment of a lay advocate from the Judge. If a
direction has been made for a lay advocate to be appointed,
send a letter of appointment to the lay advocate assigned to
the case as well as a notice of that appointment to the young
person and family/whanau, the informant, the youth advocate
and the youth justice social worker. Send a separate
notification of the appointment to the Youth Justice Co-
ordinator so that they know to invite the lay advocate to the
FGC. These are CMS generated documents.

30. Registrar’s Secure Care Powers

If the Youth Court is located in Manukau, Rotorua, Christchurch
or Palmerston North, be aware of the responsibilities under
sections 372 and 378 of the CYPF Act 1989 (registrar’s secure
care powers). See point 10 under Court Services Managers’
responsibilities.
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http://jet.justice.govt.nz/operations/criminal-jurisdiction-knowledge-base/documents/Template%20-%20Summary%20of%20reasons%20for%20Supervision%20with%20Residence%20Order.doc
http://jet.justice.govt.nz/operations/criminal-jurisdiction-knowledge-base/documents/Template%20-%20Summary%20of%20reasons%20for%20Supervision%20with%20Residence%20Order.doc
http://jet.justice.govt.nz/operations/criminal-jurisdiction-knowledge-base/documents/Rangatahi%20Court%20Guidelines%20January%202015%20v0.2.pdf
http://www.legislation.govt.nz/act/public/1989/0024/latest/DLM154025.html
http://www.legislation.govt.nz/act/public/1989/0024/latest/DLM154341.html
http://www.legislation.govt.nz/act/public/1989/0024/latest/DLM154355.html

YCAP Toolkit '

This month saw the launch of a new “how-to” toolkit for youth justice
practitioners. The toolkit is a set of tailor-made resources on topics such as
how communities can develop locally-based action plans to deal with youth
crime, information sharing and how successful Youth Offending Teams
operate.

The toolkit was created as part of the Youth Crime Action Plan (YCAP), a 10-
year plan to reduce crime by children and young people and help those who
offend to turn their lives around. YCAP is a cross-agency initiative involving
both the justice and social sectors, coordinated by the Ministry of Justice.

Under YCAP, Government agencies work closely together and partner with
Maori, communities, parents, schools and others to tackle youth crime and
the factors that lead to offending. In particular, YCAP aims to reduce the
disproportionate number of rangatahi Maori in the youth justice system and
improve their interactions with the system.
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Toolkit

Because one of YCAP's key strategies is to improve
the way government agencies engage with and
support communities, we developed the new
toolkit together with other YCAP agencies. It
includes a range of useful documents:

Community Action Planning Guide

A3 Poster — the seven steps of community
action planning

Information Sharing Guide

Youth Offending Teams Guide

Community Action Planning FAQs

in the

Working together

pamphlet

community

The Community Action Planning Guide is probably
the key resource in the toolkit. It was actually
released online late last year and has already made
an impact.

Since the launch of YCAP in late 2013, 24 areas
around the country have put in place or are creating
YCAP community action plans. The plans have been
developed by government agency staff from the
social and justice sectors together with community
stakeholders such as local councils, iwi and service
providers in the youth justice sector.
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7 steps for creating your community action plan

Some of the goals in the YCAP community action
plans developed so far include:

improving engagement with the iwi, hapi and
whanau of young offenders and vulnerable young

Put your plan into action

people to help keep them from offending/re- 1E KOHURE

Start doing the actions on your plan — monitor what
offending (for example in Tokoroa, where the T T having anc chigruta actiaving
local Youth Offending Team is working closely

with the South Waikato Social Sector Trial)

Finalise your plan

Create a step-by-step plan to achieve your goals,
and write it down

organising training for the local youth justice

community on specific issues, such as foetal TE PIHINGA Set goals

. IDEAS EMERGE - R
alcohol syndrome (Waitakere) Sot somo g anc work ot how o'l ke
targeting community-specific youth crime issues

. WHANGALA NGA KAKANO Involve the community
such as problem-spots or types of offending (for NURTURE IDEAS

Involve the community and make sure
you are on the right track

example, reducing recruitment into youth gangs,

Counties Manukau West)
WHAKATONGIA NGA KAKANO Clarify Issues
PLANT THE SEEDS L . A
Decide what issues your group will focus on

improving early identification of mental health
and addiction issues for young people who come

to the attention of the Police (Christchurch) WHAKATIKAINA TE WHENUA
PREPARE THE GROUND

Understand your community

‘Work with your team to build a picture
of your cammunity

focusing on truancy and re-engaging young

people who are not enrolled in school (Hastings).

KOHIKOHIA NGA TAPUTAPU Preparation
GATHER YOUR TOOLS Before your first meeting, choose who will
be part of the planning group and prepare
some information about your community

Each community action plan we have seen so far has
been unique, and that's great. They all focus on the
most pressing youth justice issues in their

Kahikatea trees thrive in groups and are rarely seen growing by themselves: their

community. We're keen to see more plans being snalow rot bso means hesronih fth ndvidua e doponds antho stength 7L Youth Crime
e i T s B G e e e TaTen .
developed around New Zealand and we're hoping e o e e e e romatengets 2 LEEEDILETL

this collective strength ; : € 2013-2023
that the launch of the toolkit will inspire others.

Action plans can be developed anywhere and can be led by anyone, whether government agencies, non-government
organisations or a keen group of people who want to make a difference in their community.

The community action planning guide explains that it's important that a wide range of community and government
representatives are involved in developing each plan, that they think carefully about local youth crime issues, and that they take
local crime data into account.

Action planning allows groups and organisations to create plans that tackle the issues and problems that are important to them,
by working together on goals and actions that will make a real difference. The goal is not to try to save the world, but to mobilise
the community and take action on the things that will make the biggest difference for rangatahi.

Research shows that community action plans have far more chance of creating real and long-lasting change than any single
agency or organisation working alone. This is known as the principle of “collective impact”: the more you work together, the
more impact you can have.

YCAP recognises this “collective impact” approach and is committed to providing support and guidance to local groups and
organisations to develop community action plans, monitor the results and share information on what is working best.

"Yeap ¥

For more information about YCAP, and to access to the toolkit online, go to justice.govt.nz/ycap.
TOOLKIT

To order a hard copy of the toolkit, please email
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Judge Michael (Mick) Brown died

peacefully in the early hours of Good

Friday morning, as a result of

complications from pneumonia. As was

evident from the outpouring of affection
and tributes following his death, Mick

was held in enormously high regard and

left a very long shadow.

He was appointed a District Court Judge
in 1980. He was appointed New
Zealand’s first Principal Youth Court
Judge in 1989. Many people regarded
him as the right man at the right time. It
was Mick who effectively “sold” New
Zealand’s new, and quite revolutionary,
youth justice system to the community
and the country. He did this with
energy, humour and compassion. Others
have observed that it was generally felt
that if Mick believed in the system and
was in charge, then the system could be
trusted.

As you may have read in some of the tributes about Mick, he
lived a very interesting life. He was brought up as a foster
child. At his tangihanga it was mentioned that he received a
scholarship to attend Law School but dropped out at the end
of the first year to attend Teachers’ Training College. His time
there was apparently very colourful. He was elected President
of the Students’ Society. However, he only worked one year as
a teacher before returning to Law School. Following
graduation he had a varied career, which included working for
the Crown Prosecutor’s Office in Auckland. As Sir Anand
Satyanand, former Governor-General, remarked during his
eulogy — during the sentencing of a prominent Auckland
businessman who had pleaded guilty to a currency trading
charge, Michael as a young prosecutor, on behalf of the
Reserve Bank, was asked by the Court, what was his client’s
view of, and reaction to this offending. Mick paused, as he
often did for effect, and simply said, “My client resents
competition of this nature!”

As Principal Youth Court Judge, Mick travelled the country and
worked very hard to ensure the system was well bedded
down and respected. Indeed, when | recently attended the
first International Congress on Juvenile Justice in Geneva,
Mick’s name was still remembered by some attendees.

Since Judge Brown’s death, | have been reflecting on his

contribution as our first Principal Youth Court Judge and the
influence he had on me. Judge Brown and youth justice are
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inseparable. He strongly believed in keeping young offenders
out of Court and instead, using prompt, creative and firm
Police-led community interventions. He fiercely advocated for
a separate division within the Police solely dealing with youth
offenders. Police Youth Aid Officers brought about a sea
change in the way young offenders were dealt with.
Overnight, Youth Court numbers dropped by about 80%.
Nowadays, 80-85% of all youth offending is dealt with by not
charging them. When young offenders do come to Court and
do not deny the charge, or where charges are subsequently
proved, they must undergo a compulsory Family Group
Conference. | know that Mick believed this was the genius of
the youth justice system. The FGC ended the “obsession” with
judicial decision making. He felt that the young offender and
his/her family, the victim, and those involved with the young
person’s life, armed with the right information, could make
the best decisions about young people, and that the Judge’s
role was to be the “orchestrator” or “reviewer” of the
subsequent FGC plan. The original Youth Court Judges talked
about Mick as a pioneer and a trail-blazer. As someone who
put a stake in the ground regarding the twin pillars of not
charging the young person unless the public interest required
it, and using the FGC as the prime decision making mechanism
for resolving charges in the Youth Court.

For many, including myself, Mick was a mentor and someone
who provided wise counsel. When | first got this role, | would
often ring him for advice and to run particular issues past him.
He was invariably available, listened carefully, and gave
practical advice.
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| remember when | was appointed to the role, Mick put his
hands on my shoulders and said, “It would be a tragedy
Andrew, if in your enthusiastic way you tried to save the
youth in New Zealand but lost your own family.” He said,
“nothing is more important for a Judge than getting life right
at home”. Actually, | arrived to that meeting five minutes
late, as | often do, as those who know me will attest. He
smiled at me and said that he would never be so
disrespectful to anyone as to arrive late to a meeting, and
that is something | should bear in mind.

| also remember him telling me, soon after my appointment,
about a farmer in the Hauraki Plains who was murdered,
allegedly by two young people, under 17 year olds, soon
after the 1989 Children, Young Persons and Their Families
Act was passed. The key Crown evidence was a confession
made by each young person. The confessions were held to be
inadmissible because the Police did not follow the new
procedure nor adhere to the additional protective
requirements applying under the new legislation to Police
interviewing of under 17 year olds. The two young teenagers
were discharged. Mick told me that he went to visit the
family of the deceased farmer. It seemed to be a brave and
risky thing to do. | asked him what he said. Mick replied,
“Andrew, actually | said very little. | simply sat. | listened. And
| passed on my condolences and sadness to the family.” That
is the sort of thing Mick did.

His tangihanga was held at Te Mahurehure Marae in Western
Springs, near to the golf course where | understand he often
played. A group of judges including Heemi Taumaunu and his
wife Ingrid, Louis Bidois and his wife Gaylene, Denise Clark,
Ida Malosi, Noel Cocurullo, Eddie Paul, myself and the Chief
Justice, Sian Elias, attended. Heemi, Sian and | had the
opportunity to talk about Mick, his life and the influence he
had upon us. | mentioned some of the stories that | have
outlined already. Chief Justice Sian Elias talked about her
time with Mick at Auckland University, the influence he had
on a generation of lawyers and his time as Chancellor of
Auckland University.

His funeral was held at the Church of the Holy Sepulchre in
Central Auckland the next day at 11:00 am. Many Judges
attended, including Acting Chief District Court Judge, John
Walker, Principal Family Court Judge Laurence Ryan and
myself. The Church was packed out. John Walker, Sir David
Carruthers, former Principal Youth Court Judge and | also
attended the burial service at Waikumete Cemetery.

It is Mick’s pioneering vision that we still implement in the
Youth Court, although with some adjustments. It is his legacy
that we have inherited. Both John Walker and | have written
to Mick’s whanau to pass on our condolences and sympathy.
Mick’s passing represents the end of an era.
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The photos below were taken in February this year at the
launch of Carolyn Henwood’s new book on the Family Group
Conference, at Hoani Waititi Marae, Waitakere. It was the
first time that all three Principal Youth Court Judges had been
together and we were photographed. Both Sir David
Carruthers and | were glad there was an opportunity to do
this, because, as it turned out, Mick passed away just a few
weeks later.

The three Principal Youth Court Judges since 1989 are from left: Sir
David Carruthers, Retired Judge Mick Brown (the first PYCJ who
established the new system throughout New Zealand) and Current
Principal Youth Court Judge Andrew Becroft.

Photo credit to Cherrilee Fuller, Taiao Photography.

You can read an obituary for Judge Brown by the New
Zealand Law Society here:

https://www.lawsociety.org.nz/news-and-communications/
people-in-the-law/obituaries/obituaries-list/judge-michael-
john-albert-mick-brown-cnzm,-1937-2015
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Allan Cameron MacRae passed away on 26 January 2015, a
few weeks before his 65™ birthday. Allan took on a diagnosis
of Acute Myeloid Leukemia four years earlier with bravery
and self-determination in the hope of surviving to continue
his dedication to his family and the work that inspired him,
Restorative Justice.

Allan served Child, Youth and Family for 34 years beginning in
1980 as a field social worker. He received his diploma in
Social Work from Victoria University. He worked at the
Owairaka Youth Remand Centre for five years before
becoming Senior Residential Social Worker at the Weymouth
Residential Centre in South Auckland, also acting there as
Assistant Principal for eleven months.

Even then, Allan began making his mark by proposing
amendments to the “Children and Young Persons Bill.” He
went on to supervise the secure unit with the
implementation of the new Children, Young Persons and
Their Families Act in 1989. A short time later, having taken
on the role of Youth Justice Coordinator in Wellington, he
received the National Supreme Award for Innovation, along
with Tony Moore of the Police, for their groundbreaking
work on diverting young people away from the formal youth
justice system.  This creative approach became New
Zealand’s world leading model for youth justice.

He dedicated his life to victims, young people and their
families through his work in youth justice, being recognized
first nationally and, then internationally as a lecturer and
trainer. He co-authored The Little Book of Family Group
Conferences New Zealand Style with friend and colleague
Professor Howard Zehr, considered the founder of the field
of Restorative Justice.

Below are some reflections from firstly his wife, Rita, then
Chris Polaschek, General Manager Child, Youth and Family
Youth Justice Support.

From Rita, Allan’s wife

Even in his youth, Allan showed early signs of leadership,
courage and the urge to help others complete gigantic tasks.
As a scout, while living in Australia for a few years with his
family, he charged ahead with all his determination to lead a
group of his fellow scouts through an orienteering feat with
the fastest time ever. Later when asked how they did it,
Allan told how he found a shortcut through an area of
swamp. He was applauded for his efforts while being
cautioned that he might not want to try that again anytime
soon since it was a known stomping ground for poisonous
snakes. Allan enjoyed recalling that story. For all his work
and efforts, he eventually received The Queen's Scout Award.
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Allan receiving the Award for Supreme Innovation from former Prime
Minister Helen Clark, alongside Tony Moore, New Zealand Police

As a Youth Justice Coordinator, he ran Family Group
Conferences as if he were born to it. Allan was the tool in
those conferences, following his own teaching examples of
attentiveness and openness in supporting victims and
families alike. In each conference, he was determined that
those who were hurt by the offending were listened to, and
that the harm be named and addressed to everyone’s
satisfaction. For young offenders, Allan placed traditional
and inventive opportunities at the conference by inviting
representatives of the community with outreach
programmes that could help. It was imperative to Allan that
together the attendees would develop and solidify a plan
that would reach completion by the date appointed using
guided monitoring and timeframes. The best way forward
was emphasized so that everyone present could experience a
true sense of justice. He shared his expertise with others in
New Zealand and travelled to various parts of the world to
share the FGC process with as many as he could.

Allan lived his life with enthusiasm. His photographic talents
enriched his family, and others, with breathtaking land and
seascapes. His spirit was always lively. He knew how to tell a
joke and he knew how to share the laugh when he was on
the receiving end, too. He could charm with warmth and
openness beyond most human capabilities. His passion for
life and his work came through loud and clear. He faced
adversity head on in his own personal life using the very
same principles he shared with others in his work.

A champion for justice, Allan never shied away from giving
his all to help make things as right as possible for others. He
served people well. He was a strong, talented, humble man
whose life affected, and undoubtedly will continue to affect,
others in exceptional ways.
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One of his best friends and constant companion at home was
Mac. Allan and Mac chose each other one day at the animal
shelter. Their bond as man and canine was dynamic,
whether it was sharing walks, playing tricks on each other or
just being in their favourite chair together most evenings.

Allan’s family, partner Rita and their children Eileen, Roslyn,
Michael, Jacqueline and James, feel privileged to have so
many loving and cherished memories of him to keep close to
their hearts. We miss Allan tremendously.

Chris Polaschek recalls

| first started working closely with Allan when | became the
Manager of Youth Justice at National office. Allan had been
put into the role of Family Group Conference Manager and
he reported to me. His reputation however was well known
to me from a previous stint | had in Wellington in the late 90s
where the work of the Wellington Youth Justice team was
well known and Allan was the guru behind it.

As FGC Manager, Allan was leading the role for a new
initiative to provide health and education assessments for
young people attending FGC. This was not easy work and
Allan was driving it every step of the way. In addition to that,
Allan was providing advice to all and anyone who had a query
or needed information about the FGC.

~ THE LITTLB BOO OF

EBUILDING
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We hit it off immediately for a variety of reasons. We both
had a long history of working in residences, a passion for the
work, and an appreciation of the practical challenges posed
for staff and young people in those environments. Also,
although | did not have a long tenure as a Youth Justice
Coordinator, we did have a shared experience and so could
have informed discussions on the topic. We shared a vision
about the absolute value of conferencing and Allan was able
to articulate the many experiences he had, using the model
in a wide variety of situations and applications to achieve
creative and enduring results for young people and their
families. Mainly [ just listened.

Allan’s practice has truly embodied the purpose and
flexibility of the model in practical ways; empowering
families, sharing leadership, engaging community, promoting
participation by the young person and bringing victims into
the decision making, whenever, wherever and however that
could be made to happen.

When Allan moved to Christchurch | saw a little less of him
however when we experienced challenges getting the
transitions right for young people leaving the Military Activity
Camp (MAC) at Te Puna Wai o te Tuhipino | called on Allan. |
knew his residential experience would be invaluable, his
practice sound, and his practicality would keep it real and
achievable. As with everything Allan did, he really put the
energy in and it was his personal drive that made it happen.

More recently there was a national drive to improve victim
attendance at FGC. This was of particular interest to Allan,
and in his role as Regional Practice Advisor he lifted his
region’s performance by 50% over a period of 3 months to a
point where it was the highest in the country. That was
Allan, his energy and drive. We could have used another ten
of him!

When Allan became sick we spent an afternoon together in
Christchurch. We drove around the damaged city and he
talked about his experiences, not only in the region but also
throughout his professional life. It seemed to me that he was
happy with his achievements and understood his
contribution. When he retired because of his health, his
regional colleagues, Bernadine Mackenzie Deputy Chief
Executive of Child, Youth and Family and | attended his
farewell. While it was a truly sad day in most ways, it was
great that Allan and his family were able to hear from his
work colleagues how much he was valued both for his work
but also for the personal engagements, guidance, leadership
and friendship that he had given us all. It seemed fitting that
his last public task was to attend the launch of the Henwood
Trust book, “Family Group Conferences — New Zealand’s Gift
to the World” and hear speaker after speaker reference his
contribution to youth and restorative justice.
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Piata Fuller* undertook a project titled
as part of her Family Group
Conference plan monitored by the Youth Court

*Plata has graciously given permission for a transcription of her work to
be published. Her real name has been changed to protect her anonymity.

How my crimes have affected my life

Well to be honest | am so gutted and ashamed of myself because of the crimes that | have committed. When | was a child |
never dreamed or even thought | would get into trouble with the police. | thought I'd grow up get a job rent a house get me
a car meet a boy fall in love get married and live happily ever after. | know now that life isn’t a fairytale everything that you
thought or wanted to happen came at a price. Like me wanting my friends to think | was a solid out there type of chick and
now they all do and when | look at it now | don’t wanna be known like that anymore. | look back on how | was brought up
and on where | come from, | know for sure | wasn’t taught to jump in stolen cars, take from others especially as | am of
Maori desendance | like to say | am a proud Maori but what am | doing when | comit these crimes putting all those hard
working Maori’s down by shaming them. So disapointed in myself as | know that | could have easily avoided this by not
getting into the car in the first place. Me committing these crimes has made me feel so dis-hearted, angry, sad, scared,
happy, frustrated at myself and much much more | regret everything | have done if | could go back and change it all | would
but | cant so | made the decision to make every moment worth living from now on as | know life is not measured by how
many breath we take but by how many wonderful beautiful moments take out breath away and | am willing and wanting to
make beautiful memorys with hard work and by surrounding myself with positive good influenced people and | know my
real friends and family will stick by me no matter what and | am going to be fully greatful for that. | also want to prove to all
the people that | have given them reason to doubt me that | am and will change my life for the better good and for my

family that | love so much.
How my crimes have affected my family

Well my offences have really shocked and anoyed my family especially my mum | know I really dispointed her by my actions
because she knows | can do better and she also knows | know my right from wrong. | think she feels like knocking some
sense into me but she wont because that wont help the situation that | have put myself in. Also because my brothers have
been through this and they have told me that after awhile its not cool to be locked up or bot being able to talk to or see
your family and that they have realised that thoses friends that tought or helped them get in that situation were no longer
their friends or they were getting locked up for years and thats what made them wanna change their ways of living life. But
when my brothers told me this | didnt really listen to what they were saying at that time to me was just going in 1 ear and
out the other and now | feel like | should have listened. My actions has also affected my 2 little sisters in a major way
because they are not use to not seeing me for months because | have always been there for them no matter what | know
for sure that me being in a situation where they cant come and see me or talk to me is affecting them in a huge way. Well
my daddy hasn’t looked at me the same as he use to after hearing that | have broken the law and | feel like shit because |
know he loves me so much but he is just so angry and disapointed in me. When | try to have a conversation with him its like
he doesn’t even wanna talk to me and | am so angry at myself for doing these things because | know | could have avoided
these offences. Thats why | really need to have a long hard think on my behaviour that | am gonna start displaying as | get

out of here. | know 1 thing for sure that | never ever want my family to feel this way again ever.

[...]
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How my crimes have affected my victims

Well I can not imagine how the victims are feeling | honestly feel guilty for the victims and their familys | now understand the toll
it has taken on them and their lives. | know that it has affected their everyday living as they might be hard workers as they might
be feeling unsafe for their children and that their car had some of their valuable personal items in there that cant be replaced
also that their car was so damaged that it couldn’t be repared. | feel that if that was me in that situation | would be sad, angry,
worried, frustrated and depressed. | understand that even though | wasn’t the one that stole the care | feel equally responsible
for my actions. | just want the victims to know that | have learn’t from my actions and | am doing my time and that | will see it
through to the end. Im | am honestly truly sorry for the pain and hurt Ive put you and your familys in from the bottom of my
heart | am sorry. | regret my actions 100% and | can asure the victims that this will never happen again and that the affect it has
had on you will never be erased but | hope in time you’s will forgive me. | know | have affected their lives in a way they will never
forget and nor will | forget. | am gonna reflect on this sometime in the future and | think to myself what the hell was | doing. |
have learn’t that | need to think before | act at all times. | know that when | am angry | am pigheaded and | will not listen to
anyone at all untill I have calmed down. | am taking Counselling for my anger issues and learning how to deal with it in a polite,
calm way. So | can not imagine how my crimes have affected the victims but | can geuss but | know that my guessing is not even
% the way that my crime has affected them and for that | will forever remember that | dont ever want to affect anyone like this.

How my crimes would have affected me if | was 17

Well if | was 17 or older and unawfully got into a stolen vehicle | would have been looking at 3yrs in prison and if | had ex theft of
car as a charge also | would be looking at 7yrs in prison. So what | am trying to say is | now realise the seriousness of my charges
and | know for a fact that | dont want to be sent to prison at all in my life. | have also realised somethings being here at the
girlshome no matter what section your under or why you’re here the staff all treat you the same as everyone else and that’s
something that I'd never forget because it wasn’t something | was use to but something | will treasure. When | look back at when
I commited these crimes | realise it was all reactions of anger at one person or | was with that one person and | cant belive how
much impact he has had on my life like honestly did | just let a guy that I’'ve only known for 9 months almost fuck my whole life
up sorry excuse my language but really he must of really pull the wool over my eye | totally changed for a moment there but now
| know | am stronger and | know just because | so no doesn’t mean | love them any less just means | got to set my priorities
straight. | know for sure that Im never ever gonna have to worry about how | would be affect by crime if | was 17 because when |
turn 17 thats gonna be a wake-up call for me so going to course getting a job learning how to be independant and also learning
how to be an adult. Thanks.

How | am gonna learn from my mistakes and begin on changing my life

Well my goal to have achived by the end of this year is to stay out of the systems (C.Y.F and Police) and still be attending my
course studying Travel and Tourism. To be completely honesty | have learnt alot in my time of being in custody 7 weeks yes |
have been counting | have learn’t that yes everybody makes mistakes its how they choose to learn from them the easy way or
the hard road and | never want to go down that road again at all. | think for my history of running | hanged in longer than usually
and for that Ive given myself a pat on the back. | have learn’t that life is not as hard as it may seem to me at the time and if | just
give things a go | might actually like it. | am going to cut down on how much alchol | drink because | know it affects my
judgement on somethings and affects how | act. My number one goal is to show my god daughter that theirs more to life than
being a dummy or a criminal | am gonna do my best to break the cycle for my darling. | now got to get out there and put my
goals into action | will give this my up most 100% participation till | have succeded | will asure you one thing though | will never
ever put myself in this situation again | have learn’t from my mistakes and also | am willing to change for the better good.

Thank you for taking the time to read this.

Yours Sincerely — love: Piata Fuller
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Diverted from Counsel:
Filling the Rights Gap in New Zealand's Youth Justice Model

Date: 25 August 2015
Time: 12.30—1.30pm
Location: Fulbright New Zealand, Level 8, 120 Featherston Street, Wellington

Diverted from Counsel: Filling the Rights Gap in New Zealand’s Youth Justice Model was prepared by Ziyad Hopkins at Ministry of
Social Development and Ministry of Justice. Ziyad works in Boston as an attorney for the Youth Advocacy Division for the public
defender's office and was hosted by the Ministries of Social Development and Justice. A full copy of the final report will be
published on 2015 August here: http://www.fulbright.org.nz/news-publications/publications/axfordreports/

Abstract

This report provides observation and commentary on the following question: What are the merits of increasing
access to Youth Advocates, specialised lawyers for young people facing criminal allegations, within the youth
justice sector? The release of the Youth Crime Action Plan 2013-2023 (YCAP) marks a period of reflection and
focus on New Zealand’s youth justice sector and the landmark Children, Young Persons and Their Families Act
1989 (CYPFA). This policy analysis reviews CYPFA, and the implementation of youth justice, from a rights-based
perspective.

Despite the well-earned positive international reputation of New Zealand’s youth justice model, many young
New Zealanders miss out on legal advice. Approximately 80 per cent of youth charges are addressed informally,
before court proceedings and the appointment of a lawyer. Drawing on interviews and observations from all
phases of youth justice—from apprehension through sentencing— the report argues that increasing young
people’s meaningful access to trained Youth Advocates can ensure their individual rights when faced with state
intervention whilst also promoting youth development. Mindful of budgetary restraints, but also with the need
to promote equity, the report recommends five specific actions that can align New Zealand’s youth justice sector
with principles expressed in CYPFA; the UN Convention on the Rights of Children; and positive youth
development:

Appoint a Youth Advocate to each child or young person within twenty four hours of arrest

Require the presence of a Youth Advocate for all police interviews with young people

Provide a legal-advice scheme for young people offered alternatives to prosecution as well as independent
oversight of the alternative action programme

Invite Youth Advocates to each “intention to charge” family group conference

Update and promulgate practice standards for Youth Advocates

For Massachusetts, the New Zealand experience—with the protection of access to legal advice—offers three
important opportunities to adapt practice:

In lieu of lawyer-driven courtroom based plea bargaining, use family group conferencing to reach dispositional
agreements

Upon the successful completion of a state intervention plan, empower judges to deem that the charges had
never been filed

Develop state-wide principles that encourage and govern pre-court resolution of charges
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Weaving strands in Aotearoa New Zealand: Call for papers and registrations

We invite you to the Fourth International Conference on Therapeutic Jurisprudence being held
on the 3rd-4th of September 2015 at The University of Auckland

Building on the success of three previous forums of this kind held in England (1998), America (2001), and Aus-
tralia (2006), the 2015 conference will foster an inter-disciplinary and collegial environment to discuss and
constructively debate the place of therapeutic jurisprudence in a variety of contexts.

The theme of the conference ‘Weaving Strands: Raranga nga whenu' signifies the unique interlacing of cultural, legal,
psychological and social practice and philosophy in Aotearoa New Zealand to the international concept of therapeutic
jurisprudence. Already the conference has an impressive line-up of international keynote speakers, including Profes-
sors David Wexler, Michael Perlin, lan Freckelton, and from Aotearoa New Zealand, Ms Khlyee Quince, Judge Lisa
Tremewan and Professor Chris Marshall.

Further announcements will also be made shortly on additional speakers at the conference who will officially open and
close the event, and take part an interactive panels.

www.tjaotearoa.org.nz read more on the keynotes, view call for papers, submit an abstract, register

- !
your attendance - we would love to see you on the shores of Aotearoa! R e
OF AUCKLAND
Co-chairs Katey Thom and Warren Brookbanks, University of Auckland. TV Vs Tt ke

FASD Lecture

HOW YOUTH AFFECTED BY FETAL ALCOHOL
SPECTRUM DISORDER (FASD) ARE TREATED On 19 May, the Faculty of Law and Alcohol Healthwatch

peosnor IN CR|M|NAL.JUR'SD'CT|°NS presented a public lecture by Children’s Court Magistrate
Judge Catherine Crawford - 19 May 2015 Judge Catherine Crawford of West Australia on how
children adversely affected by neurodisability resulting
from pre-natal alcohol exposure, can be at increased risk of
committing crime or being a victim of crime. Such
outcomes are doomed to be repeated when there is
systematic failure to identify and appropriately
accommodate their disability across the lifespan.

The lecture was attended by over 300 people from
multiple sectors. You can watch a video of Judge Crawford’s
lecture here: https://www.youtube.com/watch?

v=Cllol3ijOpE

Neuropsychologist Dr Valerie McGinn also spoke at the
forum. You can access a radio interview with Dr McGinn
discussing the forum here: http://www.newstalkzb.co.nz/
on-air/mike-hosking-breakfast-with-asb/audio/valerie-
mcginn-foetal-alcohol-syndrome-court-system/
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Building Pathways to Health Relationships:

Now and Into the Future

The Building Pathways 2015 Wananga is a chance for the
youth sector to meet, connect, share and learn from and

with each other.

For young people to thrive in their relationships with their
peers, family/whanau, community, agencies and society
they need good support, systems and frameworks that

recognise and create space for the diversity of New

Zealand's young people.

Building Pathways to Healthy Relationships provides space

to explore how we build, strengthen, start and maintain

healthy relationships: with the young people we work with;

the organisations we collaborate and work with; and

Government and other key influencers.

The programme

Our three-day event will feature inspiring and thought-

provoking speakers and discussions, a research showcase, a

Government Ministries' panel discussion, presentations and

workshops on the latest initiatives and approaches

happening across Aotearoa. There will be time to caucus -

to explore topics critical to your area of work and identify

ways that we can work together to take action - and to

reinvigorate yourself and your work!

We're excited to announce our first

keynote - Dr Pat Bullen. She is a senior

lecturer at the University of Auckland

and her work focuses on the factors

that contribute to thriving during

adolescence and emerging adulthood.

Interested in sharing your work?

We are seeking submissions for research (in the Pecha
Kucha model), short presentations (up to 15 minutes),

workshops or trainings (1-2 hours) to deliver on the theme

of Building Pathways Healthy Relationships - now and into
the future.

For people working with young people

If you have a suggestion for a panel discussion or panellist
or would like to discuss a topic before you submit formally
please contact us: http://www.arataiohi.org.nz/

Please note that youth workers can apply to the DIA Youth
Worker Training Scheme to support their attendance at
the Wananga. If you would like to be kept in the loop about
the Wananga including registrations please join our enews.

About the Wananga

Ara Taiohi has developed a two year cycle of Building
Pathways Wananga, Hangatia Te Ara, He Ara Tika Mo
Tatou Katoa - Building a pathway, the right pathway for
all that curls like a kowhaiwhai from year to vyear,
connecting with members at the national and regional
level. Our Wananga forms the direction of our Te Hautaki
regional hui, which flows into our next Wananga. The first
wananga,Building Pathways to Engagement, Resilience and
Standards was held in 2013 at Tapu Te Ranga Marae in
Wellington.

In consultation with our Kaumatua, Kaihautl and Kaiuringi
we named our Wananga, Building Pathways. This expands
on the name Ara Taiohi 'pathway to/for young people' and
reflects the collective efforts of our membership, the youth
sector, young people and our wider communities toward
creating positive outcomes for the young people of
Aotearoa.

The imagery of pathways is threefold, it acknowledges the
past and all the work that has gone before; it acknowledges
where we are now and the progress we've made; and it
looks to the future as we lay the foundations together
today, building brick by brick the pathway of Ara Taiohi -
Hangatia te ara, he ara tika mo tatou katoa, building a
pathway, the right pathway for all.

Our Wananga is an opportunity for professional
development, discussion, debate, and deliberation and to

meet with the membership and wider sector nationally.
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If you've got insights, projects, research or reflections that explore visibility, inclusion, ethical practice, insight,
connection and support young people to thrive, please get in touch: communications@arataiohi.org.nz
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New Zealand’s Gift to the World:
The Youth Justice Family Group Conference

g

“This book is a New Zealand story, a celebration of the
innovative family group conference as a process —a human
strategy where the state, whanau and families, young people
who have offended and victims come together.

THE VC;UTH JUSTICE
Here is an engaging exploration of the powerful tool for FAMILY GROUP CONFERENCE
resolving youth crime using true stories and real youth justice
family group conference outcomes. Here you will find opinions
from New Zealanders working within the field of youth justice
inside and outside government.

This remarkable interface between the law, the community and
young people who offend shows the human cost of crime and
the human commitment to repair harm. Not only does this

book look at how it is done and why it is done, it also considers
. . . CAROLYN HENWOOD
the future of the youth justice family group conference. New STEPHEN STRATFORD
Zealand has done well and has much to celebrate but is there
more to do?”

Review in NEW ZEALAND LISTENER http://www.listener.co.nz/culture/books/group-think/ written by
Catherine Masters

Please send copies of New Zealand’s Gift to the World: The Youth Justice Family Group
Conference to:

Name:

Address:

Cost: $30.00 plus P&P $6.50

Bank account details — please make sure you identify your name in the transaction details
BNZ 02-0536-0035471-00 he
Law

Foundation

Direct any enquiries to: i | newzeavano |
henwoodtrust@xtra.co.nz or Jennifer George jennifer@snapdragon.co.nz O Ry
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Latest Research /Articles

New Zealand

Title: New Zealand’s Approach to Sentencing
Defendants with Foetal Alcohol Spectrum Disorder
Author: Akane Sandom

Source: Paper submitted towards LLB (Hons) —
request a copy from

Abstract: This paper discusses the extent to which
current sentencing approaches in both the adult
jurisdiction and youth court jurisdiction adequately
address the needs of sentencing offenders with FASD.
This is carried out by first outlining the current
sentencing approaches that are taken in both
jurisdictions in New Zealand. Secondly, the paper
considers the extent to which these approaches
adequately address the issue of sentencing offenders
with FASD. Upon concluding that there is room for
improvement in both these approaches, this paper
considers potential changes that could be introduced
that may help more adequately meet the needs of
sentencing offenders with FASD.

United Kingdom

Title: Children and Young People with Neuro-
Disabilities in the Criminal Justice System.

Author: Professor Huw Williams

Source:

Abstract: In the UK children and young people with
neuro-disabilities are often failed by society and the
criminal justice system. There is an overemphasis on
costly incarceration and secure care facilities, and a
lack of understanding of neuro-disabilities and their
potential impact on young people. Assessments and
interventions are poorly timed and have led to a
system where children and young people are not
properly screened for conditions until they enter a
secure estate. By which time such young people are in
a cycle of reoffending. The paper contains four
principle calls to action: wider recognition and
understanding of neuro-disabilities in children and
young people across health, social, education and
justice agencies; earlier assessment and intervention
of neuro-disabilities in children and young people
before coming into contact with the criminal justice
system; screening for neuro-disabilities in children
and young people at earlier stages within the criminal
justice process and adoption of neuro-disability
assessments when developing offender management
plans to ensure appropriate neuro-rehabilitation is
provided.
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Australia

Title: Preventing the Onset of Youth Offending: The Impact
of the Pathways to Prevention Project on Child Behaviour
and Wellbeing.

Author: Ross Homel, Kate Freiberg, Sara Branch, Huong Le.
Source: Trends and Issues in Crime and Criminal Justice No
481, May 2015

Abstract: The idea has been gathering momentum for 50
years or more that institutions of care such as families or
schools are more important in preventing crime than
institutions of regulation such as the police. However,
there are big gaps in our knowledge about how well civil-
society initiatives work, including the effectiveness of
family-support services that are often available in socially
disadvantaged communities. This paper addresses this
knowledge gap through an analysis of data from the child
longitudinal database constructed through the Pathways
to Prevention Project, a 10 year developmental crime-
prevention initiative that operated until 2011 as a
partnership between Mission Australia, Education
Queensland and Griffith University.

Title: Gender, Pressure, Coercion and Pleasure: Untangling
Motivations for Sexting Between Young People.

Author: Murray Lee and Thomas Crofts

Source: British Journal of Criminology 55, 2015.

Abstract: What has been problematically termed ‘sexting’
has attracted considerable legal, political, public, media
and academic attention. Concern has focused on sexting
between young people who may experience emotional
and reputational damage and are at risk of being charged
with child abuse or pornography offences in many
jurisdictions. Recent research has rightly highlighted
sexting’s gendered dynamics. Accordingly, a discourse has
developed that imagines the common sexting scenario
involves girls feeling pressured into sending boys sexual
images. This article develops an analytic framework of
pressure and critically reviews research into sexting. It
suggests that while such scenarios occur, they do not
reflect the experiences expressed by the majority of girls
who actually engage in sexting, who are more likely to
express motivations associated with pleasure or desire.

Title: Juvenile Sex Offenders in the Criminal Justice System.
Author: Dianna T Kenny

Source: Judicial Officers’ Bulletin 27(4), May 2015.
Abstract: In this article, the author examines the
characteristics and early history of juvenile sex offenders,
the rates and patterns of their sexual offending and
recidivism, and therapeutic programs that support their
rehabilitation.
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Latest Research /Articles

United States

Title: Practical Tips to Help Juvenile Drug Court Teams
Implement the 16 Strategies in Practice

Authors: National Council of Juvenile and Family Court Judges
Source:

Abstract: The In-Practice Tip Sheets are resources for juvenile
drug court teams and are meant to provide operational steps
to implementing the 16 Strategies in Practice.

Title: Practice Parameter for the Assessment and Management
of Youth Involved with the Child Welfare System

Authors: Terry Lee, George Fouras, Rachel Brown

Source: Journal of the American Academy of Child and
Adolescent Psychiatry 54(6) June 2015.

Abstract: This Practice Parameter presents principles for the
mental health assessment and management of youth involved
with the child welfare system.

Title: Trauma Changes Everything: Examining the Relationship
between Adverse Childhood Experiences and Serious, Violent
and Chronic Juvenile Offenders

Authors: Bryanna Fox, et al.

Source: Child Abuse and Neglect 46, Aug 2015.

Abstract: This study aims to examine how effective the
adverse childhood experiences index, a childhood trauma-
based screening tool developed in the medical field, is at
identifying children at higher risk of SVC offending.

Title: Supportive Relationships and Active Skill-Building
Strengthen the Foundations of Resilience: Working Paper 13
Author: National Scientific Council on the Developing Child
Source:

Abstract: Working Paper from the National Scientific Council
on the Developing Child explains how protective factors in the
social environment and highly responsive biological systems
interact to produce resilience, and discusses strategies that
promote healthy development in the face of significant
adversity.

Title: Programs that Promote Positive Development Can Help
Young Offenders Grow Up and Out of Crime.

Authors: Carol A Schubert and Edward P Mulvey

Source:

Abstract: It appears that programs that promote an
examination of one’s thoughts and actions (such as cognitive
behavioral therapy), combined with opportunities to practice
and internalize that thinking (such as employment), can help
young offenders mature and significantly reduce their
offending.
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Title: Psychosocial Maturity and Desistance from Crime in a
Sample of Serious Juvenile Offenders

Authors: Laurence Steinburg, Elizabeth Cauffman

Source: Juvenile Justice Bulleton, March 2015.

Abstract: How and why do many serious adolescent offenders
stop offending while others continue to commit crimes? This
series of bulletins presents findings from the Pathways to
Desistance study, a multidisciplinary investigation that
attempts to answer this question.

Title: Developing Effective Policies for Addressing the Needs of
Court-Involved Youth with Co-occurring Disorders.

Authors: Robert Kinscherff and Joseph J Cocozza

Source:

Abstract: This brief focuses on modifications to policy and
practice that juvenile drug courts should consider if youth
with co-occurring disorders are to be effectively served.

Title: Ten Strategies to Reduce Juvenile Length of Stay
Authors: Jessica Feierman, Kacey Mordecai, Robert Schwartz
Source:

Abstract: This publication from the Juvenile Law Center
provides recommendations on how to reduce the length of
confinement for youth involved with the juvenile justice
system. It draws from a 50-state review of state statutes,
conversations with national stakeholders and decision-
makers, and input from researchers and scholars in the field.

Canada

Title: Juvenile Offenders on Trial: Does Alibi Corroboration
Evidence and Defendant Age Interact to Influence Jurors’
Perceptions and Verdicts?

Authors: Joanna D Puzzolo, et al.

Source: Psychiatry, Psychology and Law 22(2), 2015.
Abstract: In the present study the potential interaction
between defendant age and alibi corroboration on mock
jurors’ perceptions and assessments of guilt was examined.
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Young people get into trouble and that has always been so. But now more than
ever, we know about the connections between offending and neuro-disability,
alienation from whanau, school and community, substance abuse, and young
people who have been victims themselves of abuse and neglect. This knowledge
must be seized upon.

Most young people grow out of their offending behaviour — they are at a
transitional phase in their development. However, some young people are
irreparably damaged by their circumstances and also by the system. In this respect,
it is vital that we in the youth justice system ‘get it right’ when we respond to these
young people.

It is through socialisation, inclusion and connection, not punishment, that young
people learn to obtain respect for others by respecting themselves. As a
community, we are all invested in growing healthy, respectful and supported young
people.

The Rangatahi Courts acknowledge a certain kind of alienation for young Maori —
alienation caused by inter-generational processes of urbanisation, the loss of tribal
connections and the loss of te reo Maori. In this respect, the Rangatahi Court is
about fostering a sense of belonging and an attempt to bring Rangatahi ‘home’.

- Chief Justice Sian Elias

7 H ,x”. ‘,z‘\.‘.
L o e

pine
/ 4

.

Delivered at the opening of Te K6ti Rangatahi o Otautahi - Christchurch Rangatahi Court, Nga Hau e Wha Marae, 22 March 2014
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