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Introduction 

[1] Mr McCullough, you have pleaded guilty to one charge of contravening the 

provisions of the Resource Management Act 1991.  You have done so by clearing 

indigenous vegetation contrary to the provisions in the Southland District Plan.  In 

particular you required a resource consent to remove the vegetation that I am about 

to outline, but you did not get a resource consent and therefore breached the 

provisions of the Plan. 

Factual background 

[2] The facts are that you farm a property at Wharepuke.  That is near to Riverton 

and the property contains areas of indigenous vegetation.  The predominant species 

is mature kamahi.   

[3] The rules of the District Plan, as I have outlined, require you to have a 

resource consent for removing indigenous vegetation, although as Mrs McCullough 

has explained to me, you believed, you now accept wrongly, that at the time you had 

existing use rights which justified or enabled you to remove the vegetation that you 

did remove. 

[4] There were some complaints and then an investigation into the clearance, as a 

result of which there was an abatement notice issued.  You are not charged with 

contravening the abatement notice; that charge has been withdrawn, but I do 

consider that the fact you were served with a copy of the abatement notice is relevant 

to the general background to this offending.  Certainly it should have put you on 

notice that, regardless of your view that you were allowed to remove the vegetation, 

in fact you were not because the abatement notice said that you were not to, and I 

agree that that was a correct statement of the law. 

[5] The Council conducted an aerial flyover and noticed that there had been 

further trees removed after the abatement notice had been served on you, which are 

evident from the photographs that have been taken and that I have seen.  A 

proportion of the trees removed would have been millable and you have, through 

Mrs McCullough, told me about that in any event.  Some of the trees that were 



 

 

removed would have been 50 plus years of age; 0.5 hectares of the forest was 

removed. 

[6] It is very important that Plans are not breached, because once indigenous 

vegetation is gone, particularly if it is established, then there is a loss not just to the 

person who has that biodiversity, if you like, on their property but also to the 

community in general. 

Starting point for the fine to be imposed 

[7] The Crown has made submissions to me that a fine would be the appropriate 

outcome.  The maximum penalty for this is $300,000 or a term of imprisonment for 

two years.  Clearly, neither of those maximum penalties is appropriate here, but I 

agree with the Crown that the starting point for the offending would normally be a 

fine in this case. 

[8] I have been provided with a number of cases, which were fairly submitted to 

me to be not strictly relevant.  It is very difficult in this area to find cases that are all 

on fours one with the other and I found them helpful to a limited degree, but all of 

them were cases that were decided before the penalties in the Act were uplifted.  In 

other words, the fine at the time for all of those cases was a maximum of $200,000, 

whereas now it is $300,000. 

[9] The factors that I need to take into account are firstly, the effect of the 

offending on the environment and secondly, the deliberateness of the offending.  I 

also need to take into account the purposes and principles of sentencing, and in the 

field of environmental offending the principle of deterrence is particularly important.  

What that means is that the penalty should be a warning, not only to the person who 

has committed the offence but also to others in the community engaged in this kind 

of activity, that it is not to be tolerated. 

[10] In this case, I agree that there is no need to deter you specifically any further.  

It seems as if finally you have appreciated that you are not allowed to do this, and 

you have expressed some degree of remorse for that today; but the penalty I impose 

does need to be a message to others in the community that this kind of thing is not 



 

 

permissible.  Really, the message is that, if you want to clear indigenous vegetation, 

you need to contact the Council to find out what the rules are and whether or not you 

need resource consent. 

[11] In this case, the Crown submits that the offending was deliberate because it 

relies on the abatement notice that it says should have put you on notice that you 

were not allowed to do this.  When I first read the papers, I did think that the 

offending was fairly deliberate.  You cannot go around ignoring abatement notices; 

but having heard submissions today I am prepared to come back from that slightly 

and accept that you were ignorant of the rule.  But you turned a blind eye to the 

abatement notice and I think in that regard you were extremely careless or nearer 

towards acting recklessly, but I fall short of finding that the offending was absolutely 

deliberate in the sense of thumbing your nose at the Council. 

[12] In terms of the effect on the environment, I think you will be well aware that 

the milling of any indigenous forest is a loss to the community, as I have said.  0.5 

hectares is a reasonably significant amount of vegetation, but it is not the most and it 

is not the least.  I would put it as being in the “medium” sort of category. 

[13] I have read the pre-sentence report.  You are not in a position to pay a fine; 

and by that I mean that you are not in a position to pay the kind of fine that I would 

normally impose.  But you are able to do community work, and you have agreed to 

pay a fine of up to about $3000 to cover the costs of prosecution because, in this 

field as I have outlined, a percentage of the fine goes to the Council.  The purpose of 

that, as I have already outlined to you but not in this decision, is so that the 

community does not have to pay for the investigation of these kinds of things; that 

the person who has caused the problem contributes towards it. 

[14] I agree with the Crown that the starting point for this offending, if we were 

looking at a fine, would be in the vicinity of about $30,000 to $33,000.  It is a lot of 

money.   



 

 

Mitigation 

[15] From that would be deducted anything that is mitigating, and I have heard 

today that you are actually a very conservation-minded person.  One of the things 

that always interests me is whether defendants exercise good environmental 

stewardship.  I have heard that on one of the blocks neighbouring this you have 

erected a very long fence to fence off the Department of Conservation Longwoods 

Conservation Area.  That is a significant undertaking, and I think you deserve for 

that to be acknowledged.  Likewise, you have set aside six hectares from the blocks 

that are under your control under a QEII Covenant.  Again, that is to be recognised, 

in my view.  You have also fenced off waterways to ensure that stock do not get into 

them.  So I am prepared to give you a credit for this.  Normally it would be five 

percent, and I think it is appropriate in this case as well.   

[16] As to previous convictions, there are not any particularly relevant ones that I 

need to take into account and I do not.   

[17] I am not persuaded, for the reasons I have outlined, even though this is a 

breach of abatement notice, that it is appropriate for me to look at an uplift from the 

starting point.  That is not to derogate from the importance of people complying with 

abatement notices, just that in this particular case I am not persuaded that the facts 

justify it. 

[18] All in all, it would mean that at the end of the day you would receive a fine 

that would be around $25,000 or thereabouts.  I should also say that your previous 

good character has been drawn to my attention.  You are obviously a very 

community-minded person.  You give back to your local community as well in all 

sorts of ways and I also think that deserves to be mentioned, and you deserve credit 

for that. 

Result 

[19] So as I said, the end fine would be in the vicinity of $23,000 to $25,000.  You 

are not going to be able to pay that amount.  Community work can never quite 

equate to the amount of the fine, but in all of the circumstances I think 200 hours 



 

 

community work is justified, together with a fine of $3000.  I make an order under  

s 342 Resource Management Act that 90 percent of the fine is to be paid to the 

Southland District Council. 

 

 
M Harland 
District Court Judge and Environment Judge 
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