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[1] Sometime between 8.15 am and 5.00 pm on 22 October last year, someone 

entered the premises of Mr Bennett and stole the contents of two large tins which 

had started their life as containers for either Bacardi rum or Jim Beam bourbon.  

These were two tins that were used as money boxes essentially by Mr Bennett.  At 

the same time, a safe containing money and other items was prised from a closet in 

his bedroom.  That safe had been bolted to the floor and was ripped out.  

[2] There is no doubt that whoever did those things entered the premises 

unlawfully and had no authorisation.  It is a reasonable inference to draw that they 

went there for the purpose of stealing something from Mr Bennett.  

[3] A fingerprint on one of the tins, the Bacardi tin, which was a dark brown 

colour, links the defendant to this burglary.  It is a reasonable inference to draw that 



 

 

whomever took the moneys would have had to handled both of the tins because it 

seems that the contents were probably poured into another container for removal 

from the premises.  

[4] This is a circumstantial case brought by the police, purely on the basis of the 

existence of that print.  It is accepted by the defence that the print is that of the 

defendant and effectively the issue to be determined is whether or not the defendant 

had handled the tin on an earlier occasion, or more properly put, whether the 

prosecution has proved beyond a reasonable doubt that that did not happen.  

[5] The issue arises because the defendant with another, Mr Craig Bardwell, had 

visited the premises of Mr Bennett earlier than the burglary.  Mr Bennett was of the 

view that it was one day before.  The evidence would tend to have shown that it may 

have been two or three days before, but again it is uncontroverted that within relative 

proximity to the time of the burglary the defendant had been in Mr Bennett’s 

premises.  

[6] The full details of that are not really germane, except that during the course 

of the visit with Mr Bardwell and the defendant at Mr Bennett’s house, one of the 

two tins was taken by Mr Bennett for payment of moneys.  There had been a 

transaction; there was some dispute as to whether the transaction was for the 

payment of diesel, or a loan for Mr Bardwell to purchase fuel but in terms of the 

issue here that is really of no moment except perhaps for recollections of various 

witnesses.  

[7] The police case was that Mr Bennett paid for the fuel by taking a tin, one of 

the two tins, and the police case was that it was the Jim Beam tin, a black tin.  He 

took that from his closet and paid the money to Mr Bardwell.  His explanation was 

that that was the tin that was taken and used in that way, because it was the tin that 

he put his gold coins into every night. You see, his explanation was that every night 

he kept his change and put it into one of the two tins.  The gold coins went into the 

black tin, the other smaller coins went into, what I will call the brown or the Bacardi 

tin.  



 

 

[8] His evidence was that this tin was the one that was taken out and he used for 

payment.  He said that he took his tin back in, put it in his closet and that was it.  The 

transaction was completed and the gentlemen went about their other business, which 

included leaving the premises.  

[9] The defendant’s evidence was that he had been invited by Mr Bennett back 

into Mr Bennett’s bedroom to be shown the second tin and he said that at that time, 

in the bedroom, he touched it.  There was also some debate between the witnesses as 

to whether it was actually the black tin or the brown tin that the payment was made 

from.  

[10] Mr Craig Bardwell, who gave evidence for the defence, was of the view that 

it was the brown tin.  His evidence was that it had been handled by the defendant.  If 

it was true that one of the tins had been handled in the way that he described, it is 

clear that if it had been the black tin, then no liftable prints had been discerned by the 

forensic examiners.  

[11] This is one of those cases where I have to determine whether or not I believe, 

first of all, the defendant and his witnesses because if what they say is true or might 

reasonably be true, then that is the end of the case and the police will not have been 

able to have discounted the reasonable possibility that the fingerprint that came on 

the brown tin, which is the defendant’s, was placed there innocently.  

[12] Taking the defendant’s evidence, I have to say at the outset that I regret that I 

do not think that he was telling me the whole truth.  He embellished the evidence 

that was given before me when compared with that given at an interview with the 

police.  He knew full well why he was at the police station, yet his explanations he 

gave were vague.  If indeed he had an appropriate explanation, he could well have 

given it there in the details that he gave in this courtroom.  The detail that he gave 

here was all about which tin had been handled and where.  

[13] He now says that he actually handled both of them but what is true is that, in 

his own evidence, he only saw one with the lid off and that must have been the black 

one, if I believe the evidence of Mr Bennett.  



 

 

[14] I do not believe that the defendant’s evidence about going into the bedroom is 

truthful.  I discount it in the face of the fact that firstly, he had never really been there 

in Mr Bennett’s place before.  They were not close friends.  There were tins secreted 

with a safe which led me to the impression that Mr Bennett valued the money and 

the contents of those and frankly Mr Bennett himself did not strike me as being a 

trusting person.  For those reasons, I intend to set aside the defendant’s evidence.   

[15] There was also evidence given by way of alibi.  The defendant’s mother, 

Mrs Weir gave evidence about picking him up late in the day of the twenty-second, 

which is the day of burglary.  The defendant had proffered by way of alibi the fact 

that he had been in various places over the course of the day and certainly did not 

have an opportunity to commit this burglary.  

[16] Mrs Weir had picked her son up from an address in the city at about 4.40 pm. 

I am sure that is true but this was just about the time that the burglary had been 

discovered by Mr Bennett and reported to the police around 5 o’clock.  So whilst 

Mrs Weir’s evidence, I am sure is true, it is really of little relevance or moment.  

[17] Another witness was Mr Clarke.  He is a friend of the defendant’s and his 

evidence was that since about midnight on the twenty-first, he and the defendant and 

others had been scrapping copper wire at a Burnside address and he later took the 

defendant and his girlfriend, Ms Torrence, back to his, Mr Clarke’s house.  

[18] I did not really find Mr Clarke that helpful or truthful.  Again his evidence 

had been embellished since a statement to the police, which had been given for the 

specific purpose of alibi.  But in any event, it is clear that Mr Clarke was not with the 

defendant all of the time because he said he dropped them off and the two, the 

defendant and Ms Torrence, off at his house where they slept for a good part of the 

day, but he had been absent from the home for a good part of the day and while I am 

sure he probably dropped them off, his evidence could not say that the defendant had 

not left the property for the full time.  I did not find him convincing.  

[19] I also intend to really discount the evidence of Ms Torrence.  She is a long 

term on-and-off girlfriend of the defendant’s and she was clearly motivated to give 



 

 

evidence on his behalf, which would put him in a good light.  She was also very 

tired.  She had given evidence that she had fallen asleep in the car on the way back to 

the house, yet she tried to lead me to believe that if the defendant had left her bed, 

where the two were sleeping, a dog would have awoken her or even doors opening 

and closing.  I did not find that convincing. 

[20] Mr Bardwell, Craig Bardwell, gave evidence and I found him to be 

reasonably honest in what he said and, in particular, there is one issue which I will 

come back to where he was pressed about proximity of people in the premises where 

he was unmoved, unmoved in a way which was contrary to the interests of the 

defendant. 

[21] Mr Bardwell admitted that he was prepared to rip off the tax payer and he did 

not need to make that concession, so I found him reasonably honest in what he was 

telling me.   

[22] So really I have to set aside the defendant’s evidence and that which was 

given on his behalf, but that does not mean that that is the end of it because the 

police still have to prove the case and to do that requires an assessment of the 

evidence of Mr Bennett.  

[23] I found Mr Bennett a straight talker.  I thought as I sat and watched and 

listened to him that he was giving truthful answers.  He seemed to make concessions 

when he did not really need to if he was trying to stitch anyone up.  For example, he 

could have given evidence that the defendant and Mr Bardwell knew exactly where 

his nest egg was, but he was careful that he did not do that.  In fact, he made the 

concession that, they would not know where he stored his tins or that there was a 

safe there.  

[24] So I found him a truthful witness, but the question really is in this case his 

reliability, because he admitted that he had memory difficulties, ostensibly caused by 

a frontal lobe brain injury caused when he had an earlier accident.  



 

 

[25] That comes to the issue about whether or not there was part of the incident 

described by the defendant that he was invited into the bedroom of Mr Bennett and 

showed the tin and that he would have touched it, thereby leaving his print on the tin.  

Really the question is, as I have said, whether or not the prosecution has proved that 

that is not a reasonable possibility.  

[26] That is the essential point.  Mr Bennett may have been a little hazy on other 

things and may have even got the dates wrong because his view was that the 

burglary happened the day after the defendant and Mr Bennett were in his house, 

when it seems that that could not possibly have been correct, when I accept that a 

truck was hired on 19 October and it was the truck that formed part of what the 

interaction between the parties was.  

[27] So, can I accept Mr Bennett on the essential point and the essential point 

really was that it was the black Jim Beam tin that came out and from which payment 

was made. 

[28] Craig Bardwell thought it was the brown tin.  The defendant had talked about 

a black tin and a brown tin and he had actually handled both of them. 

[29] I accept Mr Bennett on this point.  I accept that these tins and what he did 

with them were an essential part of his daily life.  He said in examination-in-chief 

that this was something he did every night.  He emptied his pockets, he filled the 

black tin with his gold coins and the brown tin with the remaining coins.  He would 

know exactly what tin he put what into.   

[30] There were allegations that he did not know what he was talking about 

because he had been smoking cannabis but I am certain that he would have known 

what was what because of his daily routine.  

[31] It also makes common sense because whatever the payment that he had to 

pay, and there was some debate as to whether it was $20 or $30, that it would be far 

more easily dealt with by way of $2 coins, rather than take out the brown tin and 

give a whole lot of change, therefore I am certain that be brought out the black tin.  



 

 

[32] He was also adamant that he did not go back into the bedroom with the 

defendant as the defendant said he had on one occasion.  It was put to him that that 

could have happened and it was put to him in that way in re-examination by counsel 

for the prosecution that the defendant could have come into the bedroom and had 

been shown the tin.  There was no evidence about touching of the tin at that time. 

[33] I am satisfied that while that could have happened, it did not happen.  I am 

satisfied on that basis because a question from me immediately after that, he, 

Mr Bennett, was adamant that the defendant did not come into the bedroom and 

importantly, that is corroborated by the defence witness, Mr Bardwell.  Craig 

Bardwell was certain that the defendant had not gone back into the bedroom.  

[34] Those were in circumstances when throughout the transaction they were 

sitting in the lounge and the bedroom opened immediately off the lounge.  Despite 

opportunity, Mr Bardwell had not left the room and said for example he had not been 

to the toilet, or that was a question put to him.  If the defendant had gone into the 

bedroom, Mr Bardwell, who was his own witness, I am sure would have seen it.  

[35] I am satisfied on the evidence that I can accept of Mr Bennett, and I do, that 

the payments made in the lounge were from the black tin and if there was a handling 

of any tin, it would have been the black one.  Secondly, as corroborated by 

Mr Bardwell, that the defendant did not go back into the bedroom at all, let alone 

handle the brown tin.  

[36] That means, in my view, that if there was a fingerprint found on the brown 

tin, it must have been later and can only have been in circumstances where the 

defendant was the burglar.  I am therefore satisfied beyond a reasonable doubt that 

all elements of the charge have been proved and I find the defendant guilty.  

 

 
 
 
C J Doherty 
District Court Judge 
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