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ORAL JUDGMENT OF JUDGE R J COLLINS     

 

[1] This is the matter of Edward Pene and I am about to give an oral judgment at 

5 o'clock at the end of a list Court, which in itself followed a case review morning.  I 

simply reserve the right to tidy up unfortunately expressed words or grammar but the 

essence of what I have to say will not change and nor will the decision.  I want to 

make it quite clear at the outset that this decision and what I am about to say is not in 

any way a criticism of the police. 

[2] Mr Pene at 53 years of age faces one charge of unlawfully taking a motor 

vehicle or to express the matter formally to dishonestly and without claim of right, 

but not so as to be guilty of theft, took for his own purposes a vehicle, in this case 

what is said to be a red Mitsubishi Galant, the property of the complainant Mr Todd. 

[3] The application is brought for dismissal or stay at this stage, based on abuse 

of process but it is really, well the essence of that is that Mr Pene’s right to trial 



 

 

without undue delay has been breached and the appropriate remedy here is dismissal 

or stay. 

[4] Before turning to the narrative or chronology of what has happened, I observe 

that the governing authority is the Supreme Court decision in Williams and that for 

delay the Court has stated that that is an extreme remedy and to be only given in 

extremely rare cases.  

[5] The next matter I need to record is how the system in the Auckland District 

Court operates in terms of the setting down of Judge-alone trials.  Up to the middle 

of 2013 and just immediately prior to the commencement of Criminal Procedure Act 

2011, what was then known as a defended fixture but has in the time since become 

known as a Judge-alone trial with the passing of the Criminal Procedure Act, would 

be scheduled for a given day.  Because of the anxiety of those charged with the 

administration of such days, that all matters might resolve or not be able to go ahead 

for some reason and that a Judge may find herself or himself unoccupied for part of 

the day, the practice was to schedule in Auckland something like about 25 hours 

estimated work when five hours would be available.   

[6] By the middle of 2013, the Ministry of Justice agreed ultimately with the 

Chief District Court Judge that workloads, in what was being scheduled, in the 

District Court on many given days were unrealistic.  Experience, since what has been 

known as the Chief Judges’ caps being implemented, has shown that in fact the more 

realistic, the amount of work that is scheduled, in fact the more that actually gets 

done.  It would be fair to say that a Judge confronted with a massive list and anxious 

to complete that list in a reasonable time and by 5 o'clock, would see adjournments 

as an expeditious way of getting through what is otherwise a totally unrealistic list.  

So it is for that reason that I comment that the implementation of the caps on lists has 

had the possible unintended consequence of actually achieving more cases being 

able to be dealt with.   

[7] So that is the contextual background to mid-2013.  The cap to be imposed on 

Judge-alone trial days, from mid-2013 onwards, was 16 hours.  That in itself is still 

over three times the amount of available sitting hours for a Judge to hear  



 

 

Judge-alone trials.  However experience also shows and the figures show, that only 

18% of cases in this Court go to a decision on “the day”, that something 

approximately around 42% or a little over, are resolved by way of a guilty plea, or 

with the police withdrawing charges or some form of negotiation in between where 

some charges are withdrawn and there are guilty pleas to others.  Something around 

35% are not reached on the day or are otherwise adjourned and about five percent 

are the subject of warrants to arrest being issued for non-appearance. 

[8] Now I need to turn now to how matters then get set down for a Judge-alone 

trial or how they are scheduled for a particular day.  Prior to the commencement of 

the Criminal Procedure Act, matters would be called before a Judge at a status 

hearing.  However those hearings had no statutory basis at all but case review 

hearings do have a statutory basis and are subject to quite complex rules or if not 

complex, comprehensive anyway. 

[9] Once it is established at a case review hearing that the matter will not resolve, 

will take less than one day and a Judge-alone trial is needed, the Judge makes 

enquiry of the Court taker as to the next available date where there is room, and by 

room I mean available hours within the cap, for the matter to be scheduled.  So by 

way of example, on any given day, before any matters are scheduled, it starts off at 

16 hours.  The system will tell the Court taker the next available date when the 

estimated number of hours is available and if counsel are available and the police 

and their witnesses are available, that is invariably the date that is given.  However 

that is the only assessment, or the only factor which determines the date, the estimate 

of time and the availability of time.  There is no analysis of the nature of the charge, 

there is no analysis of what other matters have been put into the day and what 

priority they may need, so the programme which determines these things and which 

is known as “get options” is a complete blunt instrument in the scheduling of Judge-

alone trials.   

[10] However, a different system works in the Auckland District Court if the 

estimate of time is at least one day or more.  There, matters revert to a Judge who by 

a manual system and spreadsheets, allocates the Judge-Alone trial date following a 

call over of such matters which are held on a fortnightly basis and which on account 



 

 

of the growing case numbers, that call over will have to be in the future more 

frequent than once a fortnight.  That callover permits an analysis of what other cases 

are scheduled, of the type of cases and any other number of factors which can be 

taken into account, discussions with counsel and the scheduling of those matters.   

[11] As the Criminal Liaison Judge for the Auckland District Court, I can say and 

somewhat bizarrely that the manual system for setting down longer fixtures works 

more effectively than the electronic system for setting down shorter fixtures, for the 

reasons I have just explained. 

[12] Turning then to the procedural facts of this matter.  Mr Pene answered his, 

either police bail or summons and appeared first on 28 April 2015.  The allegation is 

though that he took Mr Todd’s car on 29 September 2014.  He was in possession of it 

when apprehended by the police and without really delving into the merits, some 

matters which are not in dispute can be recorded.  He immediately told the police 

that he had the car with the authority of the owner, the owner had been unable to sell 

it and that clearly from Mr Pene’s point of view, he neither had it dishonestly nor did 

he have it without claim of right.  He was remanded without plea, as I say, on 28 

April, appeared on 19 May represented by Ms Buckley and entered a not guilty plea 

and that was before the registrar.  Matters were remanded for case review before a 

Judge on 24 June.  Clearly on 24 June it was felt that there was some possibility of 

resolution and the matters were further remanded by the presiding Judge to 9 July for 

an adjourned case review hearing.  There it was clearly established that no resolution 

was possible, that the defendant had hearing difficulties but it was possible that the 

matter may be able to be accommodated in four hours.  I accept Ms Buckley’s 

position that she has always been of the view that the matter would take one day. 

[13] It was scheduled for a Judge-alone trial on 10 September.  When it was called 

on that day, Mr Pene was present and he had brought to Court with him defence 

witnesses.  The police also had their witnesses available and were ready to proceed.  

The presiding Judge concluded that the matter could not be reached because another 

matter had priority as far as the Judge was concerned and she further remanded  

Mr Pene to 10 November for Judge-alone trial on that date. 



 

 

[14] On 10 November it came before me and it could not be reached on that day 

because I, like the Judge on the 10th of September, was of the view that another 

matter scheduled for that day should be afforded priority.  So what I am saying is 

that of the 16 hours estimated of Judge-alone trials scheduled for 10 November, the 

system did not take account of the fact that more than one Judge can give priority to 

a matter on a given day and in fact it would be possible for a Judge to turn up and 

find that there could be three or four matters which other Judges have said should 

have priority.1

[15] Clearly what I am saying and will go on to say, is it will be obvious to 

anybody that that system needs fixing.  I noted the file with an asterisk that priority 

was needed, I have noted the file that Ms Buckley wished the matter to proceed, that 

the defendant was there with the defence witnesses and the complainant was also 

present and the police were ready to go.   

 

[16] The matter then came before a third Judge on 25 January, that is a date which 

I had remanded the matter to, being the next date when the system showed that four 

hours was available to hear the matter, but when I say the system showed that four 

hours was available to hear the matter, that is four hours within 16 hours, not four 

hours within five hours.  Again, on 25 January, prosecution witnesses were present, 

the defendant and his witnesses were present and the matter was ready to proceed 

from both parties’ point of view.  Following discussion at that point and consistent 

with what Ms Buckley has been telling me, is that it had always been her view that 

the matter would take a day, the Judge on that occasion has noted that and then 

triggered the process of having the matter referred to what is known as the long 

cause Judge-alone trial call over and that was then scheduled for Tuesday  

8 March at 9.00 am.  It was at that call over, yesterday morning before me, that Ms 

Buckley drew my attention to the fact that she had filed an application that the matter 

be dismissed as an abuse of process on account of Mr Pene’s rights to be tried 

without undue delay having been breached. 

                                                 
1 I have been subsequently informed that court takers can utilise a programme called “Priority Get 
Options”.  This allows for the system to show that one matter has been afforded priority.  That clearly 
did not happen in this case. 



 

 

[17] A number of factors clearly impinge upon this decision.  First, is the time 

itself, that is the linear assessment from charge to likely hearing date.  The next is the 

seriousness of the charge, so clearly the more serious the charge, the less prepared 

the Court should be to dismiss it for delay.  Also to be considered must be the impact 

on or the interests of the victim.  Furthermore, in my view is the conduct of the 

parties during the case management process and case review hearing and in that 

regard, this is a case where the position of the defendant has always been known.  He 

made it clear to the police on arrest.  It is not a situation of somebody holding their 

cards close to their chest, saying all matters have to be proved, all matters are in 

issue, I am not going to identify any issue, I am not going to say which witnesses can 

be read, I am just simply going to entirely fall back on my rights and the 

presumption of innocence and the onus of proof and the standard of proof.  So, in 

this case, the defendant has always made, right from the start, his position clear in 

what was in issue and what his defence would be.   Then I must also, in the criteria 

which determines these applications take into account any other factor which falls 

into the category of the wider interests of justice.  So context is vital.   

[18] On a given charge, a two year delay may not be undue but in another case in 

another context, a delay of five or six months may well be undue given the particular 

circumstances of that case.  The factor here which is important to me is that the 

vehicle has been returned to the complainant and it is undamaged.  He has his 

vehicle back.  Yes, he was denied the use of it for seven months and that is if his 

version was to be accepted by a Judge.  But what is clear, from what I have been 

told, is that Mr Pene would have at the very least an arguable defence.  Driving the 

vehicle around and about for some seven months, is at least on one view consistent 

with somebody who was not operating covertly or dishonestly or attempting to hide 

matters.  There is no suggestion here that the plates had been changed, the car had 

been spray painted, other changes made, damage to ignition barrels or anything like 

that at all.  So I accept that there was always going to be a contest and arguable 

defence.  

[19] The next matter that I need to add is that on the estimate of one day, this 

matter could not be given a fixture now before July, unless other cases had their 



 

 

fixtures vacated and this matter was put in ahead of them and that simply is not 

possible, nor is it practical, nor is it desirable. 

[20] So in all of this I wish to stress that I have no criticism whatsoever of the 

police.  In fact the police officers involved and those charged with the prosecution of 

it, must be as frustrated as anybody that the matter was not reached on any one of the 

three occasions when it was scheduled to be heard. 

[21] So in context and in the circumstances of the case, a delay from 19 May 2015 

when the not guilty plea was entered until at least July, the year following, when the 

matter had been scheduled for hearing on three occasions, and when the defendant 

had answered to his bail on three occasions, and brought his witness to Court on 

three occasions expecting to have his day in Court, for that to be denied, is in my 

view an undue delay.  So that is the first finding I make is that he has been denied his 

right to trial without undue delay. 

The next question is whether there is any other appropriate remedy other than the 

extreme remedy of a stay and in my view there is not.  I do not see the other options 

that can often be available as being adequate here.  So therefore in all of the 

circumstances of this case, the charge will be dismissed.  So that the mechanism is 

clear, the dismissal will be pursuant to s 147(2) Criminal Procedure Act for the 

reasons that I have given and I do it that way to avoid any argument about the ability 

of the District Court to enter a stay not linked to any particular statutory provision.   

 
 
 
 
R J Collins 
District Court Judge 
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