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RULING 6 OF JUDGE A A ZOHRAB  

 
 

[1] In this case Mr McKenzie has asked me to give a tripartite direction in 

relation to the defendant’s statement to the police, and it is the combined effect of 

that statement which was reasonably lengthy, several hours, coupled with the 

two witnesses who were called for the defence.   

[2] He acknowledges that with the tripartite direction, to some degree, there has 

been some adverse comment about it, and there seems to be a reluctance to use it on 

occasions, but his submission is that it is really up to the trial Judge to assess on a 

fairness basis.  He acknowledges the case law that has been referred to by the Crown 

of Tere v R (2013) 26 CRNZ and also the comments in that case from R v H CA 

241/04, 26 November 2004, and the observation in R v H that there is no requirement 

for the tripartite direction to be given in relation to out of Court statements, and the 

comment in that case that they consider it would be a very rare and unusual situation 

before fairness would demand such a direction be given in relation to an exculpatory 



 

 

statement made out of Court.  There is also reference as well in R v H to R v Martin 

[2007] NZCA 386 rejecting the need to give a tripartite direction in relation to out of 

Court statements, and there is reference to the comments or the submissions made by 

Mr King.  They have then gone on to observe that it is not mandatory for a trial 

Judge to give a tripartite direction, even when an accused has given evidence, still 

less where a defendant has not, and in that situation there was an observation that the 

more appropriate direction in circumstances where a defendant has merely given an 

out of Court statement, to give the direction from the Judge’s bench book about the 

defendant's statement, and the fact that a defendant who elects not to give evidence 

on oath, and not to be cross-examined, cannot expect the benefit of the tripartite 

direction. 

[3] The Crown position basically is that whilst he has made a lengthy statement, 

he was not subject to cross-examination so, in that circumstance, the Crown submits 

that it is not appropriate to give the tripartite direction. 

[4] Mr McKenzie acknowledges that it is not compulsory to give it even when a 

defendant gets into the witness box, but he has referred me to the R v MacDonald 

decision, and expresses a concern here that this is a case where, in his submission, 

there has been to a degree an undermining of the standard of proof in the Crown’s 

closing and, in his submission, that tips the balance in favour of giving a tripartite 

direction because, in this case, there is a very full DVD interview.  There is also 

some important evidence from Mr Thompson, and also from the defendant’s brother, 

and all of those would militate in favour of a tripartite direction on a fairness basis. 

[5] I am not proposing to give a tripartite direction.  I am not going to make any 

comment about the reasons for that to the jury but, in my view, there will be, in my 

directions, directions dealing with the potential undermining of the burden of proof 

in terms of some of the comments that were made, and there will be clear directions 

given to the jury about that.   

[6] There will also be a clear direction to the jury given about how they deal with 

the defendant’s statement made to the police, and also there will be a clear direction 

given to the jury in relation to defence evidence, and how there is no obligation on 



 

 

them to prove anything in choosing to call the witnesses, but it is not mandatory to 

give a tripartite direction.   

[7] It is not appropriate in my view in the circumstances of this case despite, as I 

say, the comments that I am going to make about the potential undermining of the 

burden of proof in the closing address, it is not sufficient in my view, so as to 

demand, on a fairness basis, that there be a tripartite direction given, so I am not 

going to give one.  And, as I say, I will not make any comment to the jury as to the 

reasons for that. 

 
 
 
 
 
 
A A Zohrab  
District Court Judge 
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