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[1] I presided today in a hearing concerning the extent of access that should 

occur between the parents and their young child, SF, who was born on [date deleted] 

2015.  SF is currently under a custody order in favour of the Chief Executive of the 

Ministry of Social Development, consequent upon a declaration being made by 

consent on 1 July 2015.   

[2] SF's parents are Mr NF and Ms RT.  The parents unquestionably have had 

many issues in their lives; issues traversing substance abuse, violence, family 

violence and transience of accommodation over quite a significant period of time.  

There has also been quite an extensive history of criminal offending, all of which led 

the Ministry to obtain initially an interim custody order in respect of SF prior to his 

birth.  That background and the Ministry's actions in seeking an order in respect of 

SF are not disputed by the parents as being valid actions and concerns at that time. 

[3] The issue now is what level of involvement they will have in SF's future.  

That issue is subject to a substantive hearing upon the parents' application to 

discharge the s 101 order will refer to.   

[4] I should comment briefly upon the fact that a s 101 order and the s 67 

declaration were made by consent by the parents before His Honour Judge McHardy 

on 1 July.  In most instances the fact that parents have consented to those matters, 

and especially a s 101 custody order, carries with it a reasonable assumption that 

matters are reasonably permanent in terms of what is proposed.  It is vital to record 

in this case that the consents by the parents at that stage certainly were not in that 

category of case, and that their position was very fluid. Indeed, His Honour's minute 

of that date records that at the very time the order and declaration were being made it 

had been flagged that the parents would be seeking a discharge of the custody order.  

Very shortly thereafter both parties did make an application for discharge of the s 

101 custody order, and that is the application which will need to advance to a 

substantive hearing.  I record that matter so it fairly reflects the parents' position. 

[5] The issue which was for the Court to determine today is the matter of the 

access which these parents should have with SF pending determination of the 

substantive matters.  It was for this purpose that the hearing was allocated on a 



 

 

submissions only basis.  Currently there is an interim access order made on a without 

notice basis by His Honour Judge Murfitt on 9 November 2015.  That was in 

response to an application filed by Mr NF. Indeed I note that the access order 

pertains to him alone and not in fact to Ms RT.  That order provided that access 

should continue three times a week until a review anticipated on 17 January 2016.  I 

cannot see any record from the Court file of any review on that date, but I do not 

believe it is disputed that the access has continued roughly in accordance with that, 

indeed not merely to Mr NF but also to Ms RT.   

[6] In terms of the hearing today, it was I emphasise a submissions only hearing. 

I heard submissions from Mr Snedden who is counsel for the mother, but appears as 

agent for the counsel for the father who is unavailable today.  I emphasise there is no 

conflict between the parents' position.  They are united in what they wish to occur.  I 

also heard the submissions of Ms Bird for the Chief Executive and from Ms Cox as 

SF's counsel.   

[7] In terms of the fundamental matters, the position of the parents is that they 

are saying they have made significant changes in their lives from that which existed 

last year.  I do not believe anyone is disputing that they have made what are some 

phenomenal changes, bearing in mind the life struggles each has had.  They most 

certainly wish to have a significant involvement in SF's life and, by virtue of their 

applications to discharge the s 101 order, obviously hold an aspiration that they have 

the care of SF with them, which would of course flow naturally if the s 101 order is 

discharged. 

[8] In terms of the access, they seek as an interim arrangement that they see their 

son each Wednesday and Friday from 10.30 am until 12 midday and for two hours 

on a Sunday in the afternoon.  They are not disputing at this point in time that the 

access will need to be supervised, but they seek that degree of access in order to 

maintain and strengthen their relationship with their one year old son.   

[9] In terms of their position that the door should remain open for them to have a 

larger involvement in their son's life, indeed the care of him, they point to the 

changes they have made.  I understand that at the time when SF was born they were 



 

 

residing in an apartment in the central business area and since that time, namely in 

July last year, they have obtained a rental of a three bedroom home.  This is against a 

backdrop where there have been significant issues of homelessness in the past.  

Mr NF has obtained a full-time job working six days a week.  I understand it is the 

first full-time job he has had for a long time and he has, by the obtaining and 

retention of that job, displayed a significant advancement from when he was living 

on the streets in a poor state of health in terms of substance abuse.  I am advised that 

he attended detoxification and rehabilitation for those issues in 2014.   

[10] The mother too has been engaged in counselling of various kinds, although as 

I will refer, the Ministry is pointing to the fact that one of those aspects of 

counselling recently broke down as being, in their implicit submission, an indicator 

that things are not as positive as they might well be.  But I will point to what I 

understand the underlying cause of that breakdown being which, if correct, would 

indicate perhaps a reasonable basis for her position. 

[11] The Ministry's position revolves in part around that breakdown in counselling 

but also the fact that there have been criminal charges in the recent past, and also 

because of concerns expressed by a psychologist, Ms Leanne Dunne in a s 178 

assessment dated 21 September 2015.   

[12] With regard to the criminal charges; the parties have a long history of 

criminal offending, however the last of those matters appears to have been charges 

arising last year which led to the parents being charged with a variety of charges, but 

culminating in two quite minor criminal convictions.  One was a possession of 

utensil for the use of methamphetamine in respect of the mother, and I understand a 

charge against the father of possession of a joint of cannabis.  It must be noted 

however that those convictions led to a sentencing outcome of a fine only and I am 

fully entitled to infer that the Court viewed those matters as being at a very minor 

level, as a fine was the outcome despite the respective criminal histories of the 

parents.   

[13] At the conclusion of submissions Mr Snedden responsibly obtained 

instructions from his client, as a possible criminal charge was being laid against the 



 

 

father for burglary.  It was Mr Snedden's understanding that the charge arises from an 

offence date of approximately two years ago.  That being the case, certainly from 

this Court's perspective, the possibility of that matter leading to a further conviction 

would be a matter of historical significance rather than current concern.  I certainly 

do not regard the fact of the criminal charges last year and the criminal history as 

impacting at all upon the level of access these parties should have with SF.  For 

reasons I will outline at the conclusion of this decision, matters of historical concern 

will actually need to be taken into account in the substantive hearing in terms of any 

predictive assessments the presiding Judge will need to make with regard to the 

future arrangements for SF. 

[14] The second area of concern or basis for the Ministry opposing the level of 

access sought by the parents, arises from Ms Dunne's report.  The Ministry are 

submitting that Ms Dunne had concerns about the level of interaction between the 

parents and SF, that it was of an intrusive quality which could be disruptive to his 

creation of attachments within his caregiver placement.   

[15] At least two points need to be made regarding that submission.  The first and 

significant one is that Ms Dunne's opinion, and that is all it is at this stage, cannot be 

tested today in a Court hearing.  It was a submissions only hearing.  If I were to 

make a decision based primarily upon that opinion then that would be a significant 

breach of the parents' natural justice rights to challenge matters affecting their legal 

rights.  

[16]  The second point is that the opinion was based upon an observation which is 

now almost nine months of age.  Bearing in mind this child is now one, the 

observation was at a very early stage of his as yet young development.  Things can 

change dramatically within that period of time.   

[17] The third point is that the recent social work report dated 23 May 2016, filed 

in support of the most current plan, contains an extremely positive record of the 

observations of the social work team who have been overviewing access.  Ms Bird 

said she believed that the observations recorded in the report were from non-

qualified access supervisors, in other words non-qualified social workers, but the 



 

 

reality is the Ministry have put that into a report signed by the allocated social 

worker and the Court is entitled to place reliance upon it.  I will quote the relevant 

portion of the report as follows:   

Contact between SF and his parents has continued to take place three times a 

week.  It is difficult for Mr NF to attend during the week as he is working 

full-time.  At times Ms RT would phone Mr NF to talk to SF before having 

to return to work.  SF tries to talk to Mr NF by holding the phone, making 

baby noises and biting the phone. 

Ms RT does well during contact by feeding SF with the food provided by the 

carer, changing his nappy when and if needed, and responds well to SF.  Ms 

RT gives SF plenty of kisses and cuddles during contact.  She also plays 

games with SF and reminds child-focused by talking to him and singing 

[details deleted]. 

[18] That is an incredibly positive report.  In addition, I am advised by Ms Cox 

that she has perused the notes of access, notes I take it which have been prepared by 

the access supervisor.  She said that those reports disclose nothing but positive 

observations and that there is nothing identified in those reports which indicates any 

matters of concern.  It is fair to mention this because, if there had been concerns, 

they would be noted within the reports.  She said that these notes record a “positive 

experience” for SF and the parents “are meeting all SF's needs”.   

[19] So in terms of the Ministry's submission, which is heavily reliant upon 

Ms Dunne's observation and opinion of nine months ago, there is evidence from the 

Ministry's own social worker and from the supervised access reports which are at 

significant odds with the observations of Ms Dunne.  That is not to say that her 

observations and concerns may not be accurate, but the Court is talking about the 

current evidence on parental interaction, all of which is incredibly positive.  It serves 

to dispel any concerns which might exist with regard to Ms Dunne's report. 

[20] The next aspect of the Ministry's opposition to extending access is one which 

I find somewhat perplexing.  It was submitted by the Ministry that the present level 

of access is excessive and that it undermines the need for SF to form a strong and 

secure attachment to the current caregiver.  Reference was made to the Ministry's 

policies.  However it is significant in my view that the current caregiver, with whom 

SF has been since shortly after birth, is not as at today the intended permanent 

caregiver.  All I was told was that this caregiver is apparently “keen” on being a 



 

 

permanent caregiver.  My concern is that if the Ministry is concerned about the 

parents undermining the need to form a strong and secure attachment to the current 

caregiver, the Ministry needs to carefully recognise that if they chose to remove SF 

from the temporary placement and place him elsewhere, which is indeed the 

intended plan, that would in my view be far more likely to undermine strong and 

secure attachments than permitting ongoing contact with the parents.  Indeed, the 

severance of what is put up by the Ministry as a very positive temporary placement 

could have its own detrimental effect upon SF's psychological and emotional 

development and stability.  So I did not place great stock on that submission. 

[21] I also note that the Ministry's current plan, which is only four days old, has a 

goal of SF living with whānau and a concurrent goal for SF to live in a permanent 

placement with non-kin if whānau cannot be identified within SF's timeframes.  I am 

advised via Ms Cox that there are apparently two possible whānau placements, both 

of whom live in the Auckland area and both she believes to be positive nominees.  

Accordingly, bearing in mind the Ministry's primary goal under the plan, if that plan 

were to be accepted and if the s 101 order continued, then more likely than not SF 

would be placed with either one of those two whānau placements, an outcome which 

would almost inevitably mean that he would have ongoing, meaningful contact and 

relationship with his parents.   

[22] I am entitled to rely upon the plan, especially since it is only four days of age.  

That plan is supportive of a view that there needs to be retention of relationships 

within the whānau, since that is the indicated primary goal of the plan.   

[23] The next point raised by the Ministry was that they indicated that they had a 

concern that the mother had withdrawn from what I understand is called CADS 

counselling which she had been attending.  It is not disputed that the mother has 

been quite well involved in her programmes.  However, the Ministry pointed to a 

breakdown between the mother and counsellor as being supportive of the view that 

things were not as rosy as the mother may have been pointing out.  I do not accept 

that submission by the Ministry.  Upon enquiry, it appears that what occurred was 

that the counsellor, Ms Cooke became aware through a counselling role that another 

one of the parties' children was back residing with the parents and she felt obligated 



 

 

to notify Child, Youth and Family services of that situation, whereupon that child 

was then placed back into the original whānau placement.  Ms ST felt somewhat 

betrayed by that action by Ms Cooke, and while Ms Cooke's actions appear to be 

legitimate and well-founded, one cannot dispute that the mother is entitled to hold a 

view as to how well she can then confide in and work with a counsellor who has 

acted according to her proper protocols, but nonetheless that breach has created a 

breakdown in the counselling relationship.  In other words the mother's position is 

not one which can be turned against her and it certainly does not in my view 

diminish one iota from the efforts she has been making.   

[24] Against that background, the current picture appears to be that both these 

parents have made what are truly incredible changes in their respective lives.  

Whether they can sustain those changes is yet to be tested, but the fact they have 

made those changes after their problematic histories cannot be ignored and ought not 

to be ignored.  This is especially so when one has regard to the objects and principles 

of the Children, Young Persons, and Their Families Act 1989.   

[25] First, under s 4(c) it is an object of the Act to promote the well-being of 

children, young persons, and their families and family groups by "(c) assisting 

children and young persons and their parents, family, whanau, hapu, iwi, and family 

group where the relationship between a child or young person and his or her parents, 

family, whanau, hapu, iwi, or family group is disrupted."   

[26] It is clearly a fundamental principle of the Act that where, sadly, children are 

in need of care and protection, to the point where they have to be removed from their 

parents or family group, then every opportunity must be afforded to make change 

and to sustain it and to maintain and strengthen the parental-child relationships, 

while those changes are moving forward, in a way which gives adequate time to 

assess whether those changes are likely to be sustained on a permanent basis.  Put 

another way, it is not an object or principle of this Act to suddenly sever vital natural 

relationships where parents are making the biggest changes they have been shown to 

have made in a long period of time.  That view on my part is supported by s 13(2)(b), 

(c) and (f)(ii) and (v).   



 

 

[27] There is overwhelming support in the Act for maintenance and strengthening 

of these relationships with SF.   

[28] It follows from my findings that it is vitally important that, pending 

determination of substantive matters, these parents have every opportunity for a 

positive and appropriate level of relationship with their child, commensurate both 

with his advancing age and also commensurate with the changes they are making in 

their lives.   

[29] I will therefore discharge the interim access order made on 9 November 2015 

and make a new interim access order in favour of both parents that they have access 

each Wednesday and Friday from 10.30 am until 12 midday and on Sunday for two 

hours in the afternoon.   

[30] The contact is to be supervised by the Ministry or a person that is contracted 

by the Ministry and if at all possible the access should be conducted in as reasonable, 

normalised environment as possible.   

[31] I also make a condition that the Ministry is to assess the parents' home to see 

whether it is appropriate and suitable for any access to occur within their home.  The 

social workers are well-equipped to undertake that task as they are undertaking such 

environmental reports throughout the country on a daily basis for that very purpose.   

[32] It is a condition to the order that the access is not to be reduced in any way 

from what I directed and indeed there may be additional access to those specified 

times by agreement between the parents and the Ministry.   

[33] The final matter of this decision is that in terms of advancement of the 

substantive issue to determination, I direct the following timetable:  

(a) the Ministry is to file all final evidence with regard to the substantive 

issue, which is the s 125 application, within 21 days namely by 17 

June. 



 

 

(b) The parents will have until 8 July to file their evidence in reply and 

either party is at liberty to file any final evidence in reply only within 

14 days, namely by 22 July 2016. 

(c) Counsel are then to confer and file for the registrar a joint 

memorandum by Friday 5 August identifying the amount of time 

required for hearing, a list of witnesses and any other final directions 

to advance this matter to a hearing. 

[34] I understand that in Auckland it is for the administrative Family Court Judge 

to decide matters of priority and counsel may wish to have that memorandum 

directed to His Honour Judge McHardy to see whether priority can be given for 

determination of the matters.   

[35] The final aspect is that by consent the s 178 psychological assessment, a copy 

may be provided to Ms RT's counsellor to assist with matters of ongoing counselling.   

 

 

 

 

 

P J Callinicos 

Family Court Judge 

 

 
 


