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NOTES OF JUDGE B M MACKINTOSH ON SENTENCING 

 
 

[1] Mr Atkins, you appear today for sentence on one charge of attempting to 

pervert the course of justice, one charge of male assaults female (and the attempting 

to pervert the course of justice arises out of the male assaults female charge), in 

addition there are two minor matters; a resisting arrest and a theft of some alcohol 

from Liquor King that dates back to July last year.   

[2] But the most serious offending of course is the attempting to pervert the 

course of justice.  Now the facts in relation to that are these and are interlinked with 

the male assaults female, are these:  Back now on 20 July last year, you and the 

complainant (Ms Clarke, who was your partner), got into an argument.  You got 

angry and started to throw things around the house and through the high chair.  In the 

bedroom you upended the queen-sized bed causing Ms Clarke to be pushed up 

against the wall. 



 

 

[3] You became verbally abusive telling her not to ring the police.  She pushed 

herself away from behind the bed and moved into the lounge.  In the lounge you 

followed her.  You approached her and you punched her once with your fist hitting 

her above the left eye.  She went back to the bedroom and called the police.  You 

went into the bedroom and then grabbed the phone off her and started to abuse her 

again for doing that and then smashed the phone up against the wall.   

[4] The police arrived and you were arrested.  You were spoken to by the police 

and said that you had a verbal argument but denied assaulting her.  You said her 

injury was self-inflicted when she ran into a door.  You were charged with assaulting 

her and remanded on bail conditions not to associate with her.   

[5] Whilst on those bail conditions, at about 8.20 pm on 20 July, you were at an 

address where she was present.  But while there you asked her to change her story at 

the next Court appearance.  You told her to say she banged her head on something.  

When she refused to do that, you began to yell and swear abuse at her.  She became 

concerned that she was going to be assaulted so she called the police. 

[6] When spoken to by the police about that approach to the complainant, you 

said, “I am not lying.  It didn’t happen.”  You were arrested, charged, remanded in 

custody at the Hawke’s Bay Regional Prison.   

[7] But whilst remanded in custody at the prison, you made several phone calls 

to the complainant between 20 July 2015 and 13 October 2015.  These are known to 

be contact numbers for her.  When you applied to the prison for approval to ring 

these numbers, you used the name of your own daughter (who is under two), and the 

name of the complainant’s eldest daughter (who is under five), in an effort to deceive 

the prison authorities as to the true identity of the person you wanted to contact. 

[8] Also during this period of time you wrote a number of letters to her.  The 

letters included apologies for your actions and requests for her to write a letter to the 

Court changing her story so your charges would be dropped.  You also wrote a letter 

of detraction for her and asked her to write it out in her own handwriting and hand it 



 

 

to the Judge.  You encouraged her to make contact with the Courts victim’s advisor 

to reiterate the same message. 

[9] During the phone conversations between you and her you encouraged her to 

complete an affidavit withdrawing her original allegations so that you could have 

your active charges withdrawn.  You asked her to say that you did not assault her and 

told her that she will not get arrested if she changes her story.  You asked her to do 

multiple affidavits because the more she prepared, the more it weakens the police 

case against you.  You encouraged her to explain her injuries by saying they were 

caused by a bee sting while she was hanging out the washing the date prior to the 

alleged assault. 

[10] I have read the victim impact statement and I see that she is here today, 

Ms Clarke.  I think that at the time when you were sent to prison, she was heavily 

pregnant, and therefore she was obviously pregnant in and around the time the 

assault arose.  She, I think, has actually found it very stressful having you in jail 

because it falls on her to have to be the prime caregiver for everybody.   

[11] She felt quite depressed about the way you were trying to pressure her to 

change her statement and she was concerned that if she did what you asked her to do, 

that she could have been charged and her own credibility would have been gone.  

It was an insidious pressure that you were putting on her in a situation when she was 

heavily pregnant and had actually to deal with this whole issue.  

[12] I have read the pre-sentence report which is relatively short, but it does say 

that you now understand the impact of how alcohol use has affected everyone 

involved, since you had a major problem with alcohol.  You have said to the 

probation officer that you are remorseful; however the probation officer makes the 

observation that that is hard to determine if it is pre-sentence motivation or genuine.  

You have taken responsibility for your actions which you say is your own fault and 

you do not dispute the summary of facts.   



 

 

[13] The probation officer does observe that it is concerning that you minimised 

your offending in regards to the perverting the course of justice charge, however to 

be fair, that is not elaborated on or explained in any way. 

[14] The probation officer does unfortunately assess you as overall, there being a 

risk of harm to others as high given your background of violent offending and 

essential breaching, which means generally you do what you want to do rather than 

complying with the obligations that are put on you. 

[15] But it seems to me that at the end of the day, what you have to do is address 

the issues that are causing you the major problems (which would appear to be 

substance abuse and alcohol), and I am pleased to see that whilst you have been in 

custody, you have attended an alcohol and other drugs programme, and that it is 

positive.  

[16] It is apparent from the report that you are not actually proud at all of the 

convictions you do have for violence, and you acknowledge that committing 

violence whilst under the influence of alcohol is very concerning, not just for you, 

but for everyone else, and it may be that a referral to the departmental psychologist 

to give you some assistance in that area would be well worth while. 

[17] I have read the submissions filed by the Crown and also filed by your 

counsel.  Your counsel, Mr Robinson, makes a number of submissions on your 

behalf.  He says that you are remorseful and that is evidenced, he says, by further 

documents that have been given to me today; a letter written by you which 

essentially is apologising, and there is also a letter from your partner who is 

supportive of you and basically because of the stresses and strains on her, she would 

like you home and so things can basically try and get back on an even keel. 

[18] Mr Robinson refers to your guilty plea.  He makes the point that the 

offending itself which gave rise to all of this, that the male assaults female is not the 

most serious offending of that kind and I do not think that is necessarily disputed 

by the police.  But, I noticed that it did occur against a background of previous 

domestic violence to the same partner, and at a time when she was pregnant. 



 

 

[19] However, the main discussion today has been really about the starting point 

for the more serious charge which is the attempting to pervert the course of justice.   

[20] Mr Robinson has referred me to the in [name of case deleted].  In that case 

the appellant had persuaded a child aged 14 who was in her care, to lie to the police 

to protect the accused who faced five counts of indecently assaulting the child and 

one count of sexual violation.  The offending was compounded by the then giving of 

false evidence for the defence at the trial, countering the child complainant’s 

evidence. 

[21] In that case, the Court found that offending to be in the mid-range of 

seriousness with a starting point of around three years’ imprisonment.  It seems that 

the Court held at para 23 that three years would be the very minimum. 

[22] Mr Robinson has also referred me to another case of M (CA 469/2013) v R 

[2013] NZCA 385 where the appellant physically removed his nine year old 

daughter to prevent her giving evidence in a friend’s trial for sexual violation of his 

daughter.  The Court of Appeal upheld the sentence there of two and a half years’ 

imprisonment. 

[23] He submits that both of those cases are more serious than this and that by 

analogy, the Court should take a much less starting point than occurred in both of 

those cases.  Neither of those cases involves domestic violence.  Both of them 

involve sexual offending against child complainants and females.   

[24] The Crown submits that actually the starting point should be high, between 

three to four years’ imprisonment.  What the Crown says is that given the 

aggravating features in relation to this offending, that a much higher starting point is 

warranted.   

[25] It seems to me that this case is quite different from either of the cases that 

I have been referred to and what I need to do is assess what the relevant starting 

point is in terms of how I see this offending fitting into the scale of offending, noting 



 

 

of course, that the maximum penalty for attempting to pervert the course of justice is 

seven years’ imprisonment. 

[26] The aggravating features in this particular case are, as I see it, that you were 

in breach of bail for a start when you made the first approach to her to essentially 

change her evidence or retract her allegation, and then subsequent to that and whilst 

in custody, there was persistent and ongoing and numerous attempts by you to put 

pressure on her. 

[27] The fact that there were not only phone calls but repeated letters, the fact that 

you went to the extent of writing a letter of retraction, that there were multiple 

requests for her to provide affidavits, really it is the cumulative effect of what I will 

describe as unrelenting behaviour by you in an attempt to wear her down so that she 

would not proceed on with the assault charge. 

[28] In addition to the aggravating features for this offence itself, there is of course 

the male assaults female charge and in relation to that you of course have got 

previous convictions for assaulting her.  So not only is there a previous history 

of violence, but there is a previous history of violent offending as far as she is 

concerned. 

[29] It seems to me that in the circumstances, whilst I agree with the Crown that 

the comparisons in relation to the index offending are not determinative, it seems to 

me that the actual original offending itself and the ultimate outcomes in the actual 

actions that were taken in terms of tracking through the Court system are relevant to 

the starting point. 

[30] So what I intend to do in this case is take a starting point as far as the 

attempting to pervert the course of justice charge is concerned, of two years and 

six months; that is 30 months.  I intend to uplift that by three months for the male 

assaults female, plus another three months for your previous offending in that regard.  

That gets us to a sentence of 36 months; that is three years. 



 

 

[31] The issue now arises as to credit for remorse.  Well, I have read the 

documents and the letter that you have written me and it may be now that you are 

remorseful, but it seems to me that given your history of violence, that has to be 

taken and read with your history of violence and your conduct in terms of this whole 

incident.   

[32] You could have pleaded guilty to the male assaults female charge right from 

the word go and you would not be here today.  You may well be sorry for the 

situation that you have found yourself in, and it may be that reflection of, and having 

had a lengthy time in prison has given you an ability to think about how you have 

behaved and the consequences of it. 

[33] I am not satisfied on the evidence that there is any available credit to you for 

additional remorse over and above that indicated by your plea.  As far as plea is 

concerned, in my view you did not actually plead early at the earliest opportunity 

available.  The matter went on for some months and it seems that there were some 

negotiations with the police, ultimately resulting in a representative charge being laid 

in respect of the attempting to pervert the course of justice. 

[34] So what I intend to do is from 36 months, reduce it down by between just on 

20 percent which gets us back to 28 months’ imprisonment and that is the sentence 

of the Court; two years and four months. 

[35] And on the male assaults female, six months’ imprisonment concurrent. 

 

 
 
 
 
B M Mackintosh 
District Court Judge 
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