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ORAL RULING OF JUDGE B A GIBSON  

 

[1] The defendant faces one charge of male assaults female and two charges of 

breach of a protection order.  The charges all relate to the same complainant who 

lived in a relationship with him from time to time over a period of some nine years.   

[2] The Crown have made an application to admit contextual evidence of the 

relationship which is opposed by the defendant.  The evidence the Crown wish to 

lead is as follows: 

I have been in an on and off relationship with Mahilosa for about nine years.  
We have no children together.  During our relationship he was very abusive 
to me and has assaulted me in the past.  I did not report these incidents to 
police because I did want him to get into trouble.  I wanted him to have a 
good life.  Earlier this year I stayed at the Women’s Refuge for about a 
month or two because I didn’t want to get my family involved and had 
nowhere else to go.  This was the second time I had gone to stay at the 
Women’s Refuge.  While I was at the refuge they told me I needed to protect 
myself and get a protection order.  They helped me apply for a protection 
order against Mahilosa and I think the protection order was served in March 
this year. 



 

 

… He has hurt me in the past. … He told me before in our relationship that 
he would kill me and that he doesn’t care if he goes to jail because he 
doesn’t give a shit what police will do to him. 

[3] The parties are agreed that the authorities are clear that contextual 

relationship evidence can be admitted subject to general principles as to the 

admissibility of evidence contained in ss 7 and 8 of the Evidence Act 2006, in other 

words that it must be probative and it must not be outweighed by any unfair 

prejudicial effect.  Judges are also required, when considering such an application 

under s 8 of the Evidence Act, to take into account of the right of the defendant to 

offer an effective defence.   

[4] There are a number of authorities which have been referred to me.  The basis 

for admitting the evidence is referred to in the Court of Appeal decision Perkins v R1

This is not propensity evidence that falls within the category of orthodox 
similar fact evidence.  Rather it is what is sometimes called relationship 
evidence.  The evidence is allowed in not because of the similarity between 
what is alleged by way of background and the actual offending (although 
there are similarities) but rather because otherwise a complainant’s evidence 
as to the alleged offending which is the subject of charges will be necessarily 
incomplete and perhaps not comprehensible from the point of view of the 
jury.   

 

where at [27] it was said: 

[5] Again in Mohammed v R2

[6] In my view the evidence the Crown seeks to lead is relevant contextual or 

relationship evidence setting against the background of a long relationship between 

the parties.  Ms Maxwell objects to the receipt of the evidence because she submits 

the jury’s focus ought to be not on why the protection order was granted but rather 

on whether it has been breached, but I do not see the admission of the majority of the 

evidence the Crown seeks to lead to necessarily prejudice the defendant.  I do accept 

the second paragraph the Crown wishes to lead, where the complainant refers to the 

 William Young J observed in his judgment that 

“propensity evidence may have important explanatory value as bearing on the 

background or relationships between those involved and all affected by the alleged 

offending.” 

                                                 
1  Perkins v R [2011] NZCA 665. 
2  Mohammed v R [2011] NZSC 52. 



 

 

threat to kill from the defendant, ought not to be lead.  That is clearly prejudicial and 

is an allegation of another criminal act more serious in terms of the ultimate penalty, 

than that with which he is charged.   

[7] Consequently the second paragraph of the proposed propensity evidence 

cannot be led on the grounds that the prejudicial effect outweighs its probative value, 

but the first paragraph is, in my view, properly contextual and descriptive of the 

parties’ relationship and will be of assistance to the jury in determining the facts at 

issue and I do not see that it will have an unfairly prejudicial effect on the defendant.  

There will, no doubt, be appropriate directions given to the jury by the trial Judge.   

[8] There was one other matter in that the Crown sought to lead from other 

Crown witnesses, in particular the complainant’s sister and her cousin, contextual 

relationship evidence which concerns what those witnesses were told by the 

complainant in relation to acts of the defendant.  Those passages of the proposed 

evidence are prior consistent statements and the Crown agrees that a ruling is not 

needed at this point on whether they are admissible.  That will have to be made, if it 

arises in the trial, depending on whether there is a challenge to the complainant’s 

veracity.   

 

 

 
B A Gibson 
District Court Judge 
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