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DECISION OF JUDGE G F MOSS 

   

[1] Lauren is the beloved daughter of the respondents and granddaughter of the 

applicants.   

[2] Since March 2015 she has been in the day-to-day care of her grandparents, 

with unwavering opposition and great sadness of the two respondents.   



 

 

[3] Prior to March 2015 she had lived in her maternal grandparents’ home for 22 

months (since May 2014), when she was three years and four months old.  Her 

mother also lived with her grandparents.   

[4] The grandparents persuaded the Court on a without notice application that the 

mother’s care of the child posed a serious and immediate risk to her safety, at a time 

that the mother was preparing to leave her parents’ home.  The mother intended to 

take Lauren with her.   

[5] Throughout the period May 2013 to March 2015, the mother’s relationship 

with her parents deteriorated.  Her relationship with Lauren’s father was unstable.  In 

the year to March 2015, the mother’s use of alcohol escalated, and although she tried 

to keep it hidden and to insulate Lauren from the effects of it, she was successful in 

neither endeavour.  The day-to-day care fell increasingly to her mother.  The rift 

between mother and daughter became so complete that the grandmother considered 

she could not positively support or intervene with her daughter.  Her daughter 

experienced her mother as paralysingly critical.  Neither the mother nor the 

grandparents acted decisively to extract Lauren from this dynamic, until the 

grandparents sought a parenting order for her care in March 2015. 

[6] In the intervening 13 months, Lauren has remained living with her 

grandparents, has completed her first year and one term at primary school and has 

accomplished some of the tasks of a six year old.  She has a mild genetic 

abnormality.  Whether coexistent with that or caused by it, she has some limits to her 

capacity to comprehend and read language. She has some social and motor skill 

vulnerabilities.   

[7] In that same time, the mother has achieved sobriety, undertaken an alcohol 

assessment, committed to a therapeutic programme which includes counselling 

through Care NZ and regular attendance at AA meetings.  The mother has attended a 

parenting course.  In parallel with her mother, she has attended counselling arranged 

through the Court.  She and the father have established a household, 15 or 20 

minutes drive from the grandparents, and after a period of sharing a home as co-



 

 

parents and flatmates, they have now committed to one another and married on 

21 April 2016.   

[8] In the same time frame, the father has continued his employment, played his 

part in establishing both the household and the relationship, and made significant 

progress in building a constructive, consultative, and trusting relationship with the 

grandparents. 

[9] Both parents now have unsupervised contact with Lauren each Sunday at 

their home.  Despite initial misgivings, and observing some regression in Lauren, the 

grandparents now consider that the contact is working well for Lauren. 

[10] However, the grandparents continue to resist the parents’ plea to have Lauren 

returned to them.  They remain concerned that Lauren’s safety is at risk in the 

mother’s care.  Their trust in the father’s capacity is limited by their experience of 

him during the time when Lauren and her mother lived with them. 

The law 

[11] The first and paramount consideration in resolving a dispute under The Care 

of Children Act is the best interests of the child.  The Care of Children Act defines 

some of the factors which the Court must take into account in determining a child’s 

best interests.  Section 5 COCA presides: 

5 Principles relating to child’s welfare and best interests 

The principles relating to a child’s welfare and best interests are that— 

(a) a child’s safety must be protected and, in particular, a child must be 
protected from all forms of violence (as defined in section 3(2) to (5) 
of the Domestic Violence Act 1995) from all persons, including 
members of the child’s family, family group, whānau, hapū, and iwi: 

(b) a child’s care, development, and upbringing should be primarily the 
responsibility of his or her parents and guardians: 

(c) a child’s care, development, and upbringing should be facilitated by 
ongoing consultation and co-operation between his or her parents, 
guardians, and any other person having a role in his or her care 
under a parenting or guardianship order: 

http://www.legislation.govt.nz/act/public/2004/0090/latest/link.aspx?id=DLM372117#DLM372117�


 

 

(d) a child should have continuity in his or her care, development, and 
upbringing: 

(e) a child should continue to have a relationship with both of his or her 
parents, and that a child’s relationship with his or her family group, 
whānau, hapū, or iwi should be preserved and strengthened: 

(f) a child’s identity (including, without limitation, his or her culture, 
language, and religious denomination and practice) should be 
preserved and strengthened. 

[12] Safety is the first consideration. The expression in the legislation is 

mandatory. A safety assessment requires more than consideration of immediate 

physical safety.  It requires consideration of broad matters of child development, and 

at times balancing the consequences in one set of circumstances with the 

consequences in another.  This will require a balancing of risk. 

[13] It is also necessary to consider the other aspects of best interests, although 

these considerations have expressed as discretionary.  While these cannot be placed 

ahead of safety, in priority or in weight, they are nevertheless relevant.  Put another 

way, these aspects of best interests are regarded as sufficiently important in the New 

Zealand community because they define the characteristics of functional parenting, 

which enhance a child’s long term and short term development.  To this extent, 

where one or more caregivers fail, to a marked extent to enhance a child’s 

development in any one of these ways, a child’s long term developmental safety may 

be seen to be compromised. 

[14] In this matter, there is no suggestion that Lauren has been at risk from any of 

the forms of domestic violence defined in the Domestic Violence Act.  However, her 

safety has been compromised in the period when her mother was drinking to excess.  

The absence of ongoing consultation and cooperation among her guardians has 

reached a point that her development is at risk, and that now impinges on her safety. 

[15] In determining issues of safety it will always be a balancing exercise, to 

consider short and long term issues, where there are different threats to a child’s 

safety.  Because a threat is limited to a long term risk to safe full development, it will 

not always give way to a lesser but shorter term identifiable risk. 



 

 

[16] The discretionary matters related to best interests focus on the importance of 

the parents’ status, the need for them to consult and decide on matters relating to a 

child’s upbringing, strengthening other relationships and family ties, which aid the 

development of a child’s identity.  Section 5 is, however clear, that parents occupy a 

special place.  As do guardians.  Subsections b and c require parents and guardians to 

cooperate.  This value is well known to reflect the need for children not to be 

exposed to conflict.  Such exposure threatens their safe development. 

Ascertaining Lauren’s views 

[17] In determining an application under the Care of Children Act, the Court is 

obliged to ascertain a child’s views.  In this case, Lauren has been assessed by a 

psychologist, in two particular spaces in time, and has also had periodic contact with 

her lawyer.   

[18] Ascertaining her views is not synonymous with asking Lauren about her 

preferences for her care.  It would be wrong for a six year old to have a decisive 

view or to significantly influence the structure of her care. Asking her to express a 

view about such matters, directly, is likely to put adverse pressure on her. However, 

her preferences, exhibited in innumerable ways, are important.   

[19] Although the Court relies on oral and written expression of opinion by adult 

litigants, the concept of views enables the Court to consider not only spoken 

messages but also the expression of feelings by children in their behaviour, and 

functioning across a range of situations.  It is also important for the Court to use, in 

ascertaining a child’s views, the observations of her community of family and 

support people who know her best.  This will include, for Lauren, the observations of 

her mother, her father, her grandparents and her school teachers.  The observations of 

her uncle who has supervised access until December last year, may also have been 

relevant, but those are not in evidence.  The observations of her aunts may also have 

been relevant, because they see her often, but they are not in evidence either. 

[20] The observation of Lauren’s teacher is not directly in evidence, but has been 

obtained through interview with the Court appointed psychologist.  The recounting 



 

 

of that interview content is, in my view, sufficiently reliable for the Court to admit 

and consider it. 

[21] Lauren’s grandparents and parents observe that she expresses her closeness to 

them in behaviour, engagement in play, and in spoken expression.  Both households 

have been disturbed that Lauren has given voice to her wish not to move between the 

households.1

[22] This information is echoed to some extent by the report of Mr Fry the Court’s 

appointed psychologist, and by his oral evidence, in both of which he referred to the 

accounts of each of the parents and grandparents in terms of Lauren’s reaction to 

transitions at the beginning and end of contact.  Importantly, Mr Fry referred to the 

way in which it appeared Lauren was compartmentalising her experiences of each of 

two estranged households. That poses a different risk, but it appears from Mr Fry’s 

evidence and from the report, that the observation of each of the grandparents and 

parents respectively of Lauren’s reaction at transition is important. 

  

[23] In considering Lauren’s views Mr Fry referred to her relaxation and comfort 

with her grandmother, her statements of closeness to her grandmother, and the 

relaxed ease of her play with her parents.  Mr Fry observed differences in parental 

approach, but these did not relate to views, as much as lead to conclusions about 

parental approach.  There was little observation of Lauren with her grandparents, and 

thus her views were not ascertained by Mr Fry in that context, other than in passing, 

and by interpretation of the two tests he administered.  Mr Fry observed Lauren for 

much longer with her parents, and interpreted what he saw. 

[24] Mr Fry administered two tests, the Bene Anthony Family Relations Test 

(BAFRT) and a Thermometers of Feelings test, which Mr Fry created for his own 

use.  The BARFT elicited wholly positive response by Lauren, other than a mild 

caution about her father.  She assigned negative responses to Mr Nobody.  This 

profile of response is in line with common outcomes of the administration of this 

                                                 
1  See affidavit of applicants 8 April 2016, para 3-7, and 10; affidavit of the mother 19 April 2016, 

para 6; affidavit of the father 18 April 2016, para 5 & 6. 



 

 

test, recorded by Kaufman and by Parkin in two separate articles.2

[25] The second test which Mr Fry administered which he has devised himself 

appears intuitively to be useful, but its reliability is wholly untested, and can at best 

elicit indicative data, which will require further consideration before reliability is 

assigned to it.  On each occasion however, Lauren did express some consistent 

equivalence towards each of her parents and grandparents in this test

  Because of the 

researched trend in assigning positives to family and negatives to Mr Nobody, I 

approach the information elicited in this test with some caution.  It is not a test which 

alone can form the basis of persuasive findings of views.  It is useful as part of the 

data collected.  It can also be useful as a tool to build rapport.  The second testing 

with BAFRT elicited different results, which Mr Fry reported as showing that Lauren 

assigned to her Grandmother almost all of the positive attributes, and that her other 

adults, who had been prominent 6 months before, were almost wholly absent.   

3

[26] During the first assessment the data from Lauren’s behaviour and response to 

testing led Mr Fry to conclude that she was attached to all four of the significant 

adults, though markedly determined to assign only positive values to her opinion of 

family relationships and the intensity of that opinion.  Importantly, however, Lauren 

focussed more strongly on her grandmother in the assessment for the second report.  

Unfortunately, that assessment was conducted only in the context of the 

grandparents’ household.  There was not relative equivalence of time observing and 

assessing Lauren in her parents’ company.  Interestingly, the reverse lack of 

equivalence applied for the first report, and Mr Fry assessed an equivalence of 

attachment among the four adults at that point.  Regrettably he did not record as a 

potential influence on the data, the fact that Lauren was not assessed in each 

household on each occasion.  I put to one side a brief observation of Lauren in her 

grandparents care for the first assessment, and some other informal matters.  The 

contrast between a formal observation of Lauren in her parents’ household for more 

. 

                                                 
2  Andrew Parkin “The Bene-Anthony Family Relations Test Revisited: Directions in the 

Assessment of Children's Perceptions of Family Relations” (2001) 74(3) British Journal of 
Medical Psychology 323-349 and James M Kauffman “Validity of the Family Relations Test: 
A Review of Research” (1970) 34 (3) Journal of Projective Techniques and Personality 
Assessment 186-189. 

 
3  First report, Barry Fry, November 2015 para 215-216 and second report April 2016 para 79. 



 

 

than an hour for the first report and a 15 minute observation with her grandmother 

for the first report appears obvious.  While I accept the psychologist considered that 

the focus of concern in the proceedings related to Lauren’s safety and security with 

her parents, the lack of equivalence in assessment and observation of Lauren renders 

that field of the data subject to question. 

[27] Bearing in mind that limitation, however, Lauren’s views have been 

ascertained by the psychologist.  She has expressed a strong and clear preference for 

the engagement of her grandmother during the second assessment.  This is 

unsurprising.  The grandmother has been a constant presence for Lauren since she 

was four months old.  The grandmother looked after her four days a week until 

sometime in 2011.  There was then a break of about 10 months, but from some time 

in 2012 the grandmother provided day care for Lauren five days a week and often 

Lauren spent the week days staying with her grandmother and grandfather, because 

of working convenience.  As already recorded, Lauren has lived with her 

grandmother and grandfather, with her mother, from May 2013 to March 2015 and 

with her grandparents to the complete exclusion of her parents other than for 

constrained contact from March 2015 to date. 

[28] Finally, in ascertaining Lauren’s views, she was seen by her lawyer shortly 

before the hearing before me.  Unfortunately, and it is not clear how the information 

was elicited, Lauren expressed reluctance about overnight contact which has led to 

some focus in the evidence about that.  Mr Fry sensibly cautioned against imposing 

on Lauren, if she is reluctant about overnight contact.  However, her grandmother 

gave evidence that she does not, generally, struggle with staying away from the 

grandmother’s home, or sleeping in another bed.  She has had sleepovers with one 

friend (Jessica) and with both of her aunts and their families. 

[29] Although Lauren’s reluctance, expressed to her lawyer, may assist us in the 

structure of supporting the development of contact, it should not, in my view, retard 

ordinary progress such that Lauren’s time is divided both day and night, between her 

parents and her grandparents. 



 

 

Lauren’s safety 

[30] COCA requires the Court to focus as a first consideration on the safety of a 

child.  This consideration does not exclude other matters, but without safety, no 

decision can be regarded as enhancing the welfare of the child.  Safety is not, 

however limited to physical safety.  Nor is it limited to short term measures.  The 

concept encompasses short and long term contexts, where her physical 

psychological, emotional and social safety are uppermost in the consideration of the 

structure of her care.  This is what parents prioritise.  So too must the Court.  But 

conflicting streams of thought and care may mean that providing safe structure in 

one sphere elevates risks in another. 

[31] For Lauren, physical safety has not really been in issue.  Emotional and 

psychological safety have been compromised when her mother was drinking, was 

unreliable and intemperate.  Long term her emotional and psychological safety will 

be at risk if the estrangement between parents and grandparents is not resolved.  

Given the age of her grandparents, her emotional safety will be at risk if some 

transition towards her parents’ care is not effected, because if ill health reduces her 

grandparents, she will not have a secure context to rely on.  If hostility continues, her 

safety is certainly in danger. Mr Fry’s evidence is unequivocal that she is 

compartmentalising her worlds, and that that is adverse to her.  Not only does it 

cause her to be unable to draw productively on experiences from all her adults, in 

any context, but she must be on guard to segment from one household the 

experiences in the other.  Each household has experienced her being unsettled at 

times of transition to the other household. 

Psychological Evidence 

[32] Mr Fry completed two long reports, in November 2015 and April 2016.  He 

assessed Lauren for each report.  The grandparents sought to adopt his 

recommendations.  The parents sought to challenge them.  The challenge focuses on 

a lack of equivalence in data collection and in analysis, leading to an impression of 

bias, on the part of Mr Fry, in favour of the position of the grandparents. 



 

 

[33] The difference in time spent by Mr Fry in observing the parents separately 

and together with Lauren on the one hand and with the grandparents on the other 

hand is stark.  He spent more than an hour with each parent and Lauren4

[34] Ms Vining, as counsel for the mother, explored both the lack of equivalence 

and differences in discourse in Mr Fry’s reports which tended to demonstrate such a 

clear point of view that it amounted to an impression of bias.  This demonstration is 

justified, in my view and leads me to approach the evidence of Mr Fry with some 

caution. 

 , and 15 

minutes with the grandparents, together.  He considered that necessary because more 

concern was expressed about the parents in the pleadings. He did not consider that he 

had formed a view about the focus of his enquiry prior to meeting the parties, but did 

consider that the evidence established there was more concern about the parents than 

the grandparents.  He had read documents released to him for the purpose of the 

report before he met Lauren or any of the parties. 

[35] Added to that difficulty, when the Court sought an “update” to the first report 

in December 2015, Mr Fry was not provided with a brief.  He did not seek a brief. 

Sadly, he construed his instructions from the Court as a request for a risk assessment.  

But the second report did not fully canvass risk either.  Mr Fry appears to have been 

concerned with matters of reliability and veracity of the parents which are the 

province of the Court. Mr Fry’s focus on whether the mother admitted to being a 

prostitute before the conception of Lauren and on an odd message received by the 

mother’s sister, which showed an unhealthy focus on the mother’s need for Lauren, 

(the Elissa message do not lead to conclusive evidence about either the mother’s 

reliability or her veracity.  It has been unfortunate that Mr Fry reported on these 

matters rather than on contemporary issues concerned with the mother’s therapeutic 

gains. He has been concerned to persuade the Court to reverse the additional 

engagement with the parents which the Court approved in December 2015.  

However, he has not obtained information from others with direct experience of the 

parents.  Mr Timothy Millard and the Care NZ assessor, could have provided balance 

to the assessment of risk. 

                                                 
4  40 minutes separately with each and 30 minutes with parents together. 



 

 

[36] These difficulties with the assessment have led the mother, in particular, to 

view Mr Fry’s reports as favouring the grandparents from a standpoint which did not 

fully evaluate the available information.  The mother’s disquiet is understandable.  

Her counsel ably elucidated these difficulties to the Court.  These difficulties do not 

render the child focussed information less valuable.  I consider that Lauren has been 

carefully if incompletely observed, and that her views have been thoroughly 

canvassed.  But the lack of comparable data in relation to the adults led me to 

consider with caution conclusions about the differences and strengths in each 

household.  The lack of wider gathering of data has also limited the value of the 

concerns expressed by Mr Fry about the Elissa material, and about the reliability of 

the mother’s sobriety.  Considered with the admissions of the mother about alcohol 

abuse, and with the experienced difficulties of the grandparents in dealing with the 

mother, however, there continues to be reason to accept Mr Fry’s conclusion that 

caution is needed in steps to transition Lauren to her parents’ care. 

Grandparents’ evidence 

[37] The grandparents’ position in relation to the care of their granddaughter is 

that she is unsafe with her parents and has been unsafe throughout her life.  They 

have recorded many grave concerns in relation to the care provided to Lauren, and in 

particular, perceive that she has been at risk from three particular facets of the 

mother’s behaviour and attitude.  These are: the mother’s drinking, the mother’s 

mental health and consequential behaviour, and the mother’s sexual attitudes. 

[38] It is now agreed and without a doubt well established that the mother’s 

drinking was at a seriously adverse level and was impacting adversely on Lauren in 

the months leading to March 2015.  This has been a long term periodic issue, but 

appears not to ever have been as bad before.  Unsurprisingly, the mother was 

drinking covertly, and denying use of alcohol.  For reasons which are also entirely 

understandable, the grandparents did not intervene effectively to assist or force the 

mother to address the drinking until they sought the care of Lauren on a without 

notice basis.   



 

 

[39] The mother has been consistent in her criticism that her parents acted behind 

her back in seeking advice from alcohol treatment agencies.  Considered together 

with their experience of the mother’s extremely avoidant and at times intemperate 

behaviour their inability to intervene earlier in a way which would have appeared 

less treacherous to the mother is also entirely understandable.  

[40] I also accept the grandparents experienced the mother’s difficulty in 

establishing a settled way of life in their household as increasingly abusive of them.  

They spoke of experiencing the difficulties as walking on eggshells.  They 

experienced the mother as unpredictable, inconsistent and unreasonable.  I accept 

that they gave an honest account of their impression.  Sadly, however, that 

interpretation was not the only one possible, and their written and oral evidence 

portrayed a regrettable poverty of alternate explanations or tolerance.  The written 

evidence, in particular, is judgmental and critical in ways which support the mother’s 

theory of her case,   that she felt as though she could do nothing right and felt highly 

controlled. 

[41] Both grandparents deny they intended to control the mother or to impact 

upon her badly.  They have described many actions which they considered to be 

generous and helpful, but which the mother has later portrayed as critical, carping 

and controlling.  I accept the grandparents have acted entirely in the belief that they 

were doing the right thing.  I accept that they have tried their utmost to assist and 

support the mother. I also accept that the mother’s repudiation of their goodwill and 

inability to negotiate any variation of action or outlook has severely strained their 

generosity, and their trust that the mother will protect and enhance Lauren. 

[42] Sadly, however, they do not consider that these difficulties arise in part from 

family dynamics.  They have been reinforced in that conclusion by the approach 

taken by the Court’s appointed psychologist.  It has been difficult for the 

grandparents, now, to begin to perceive some progress being made by the mother or 

to perceive that some of the actions by the father, in particular, arose out of fear or 

insecurity, rather than by carelessness or dishonesty or a lack of commitment and 

dedication. 



 

 

[43] The understandable anxiety of the grandparents has also been compounded 

by Lauren’s fragile development.  Unfortunately, the flavour of the grandparents’ 

evidence has been to place at the mother’s door responsibility for all of Lauren’s 

behavioural and developmental issues.  It appears that through her infancy the 

grandparents were highly involved and cared for Lauren at least two or three days 

and nights a week from the time she was about four months old.  Without departing 

from the proposition that Lauren’s development was difficult, for which the genetic 

cause has now been isolated, nevertheless some of the flavour of the grandparents 

criticism amounts to an incomplete acknowledgement that different adults will 

parent children in different ways, and that difference is not necessarily a weakness.  

Without diminishing the adverse impact of the mother’s difficulties, I nevertheless 

accept that she has also been diminished by the grandmother’s determination that her 

approach to parenting should prevail. 

[44] The grandparents’ concern about the mother’s mental health arises from their 

experience of her reactions, and behaviour, and from the mother’s admission that she 

has had treatment for depression and anxiety.  These are not conditions which 

disqualify parents.  They are conditions which need treatment and understanding 

and, at times, greater support networks for children than are needed where parents 

are fully healthy.  The mother considers that the depression is partly alcohol induced.  

Sobriety has resolved that concern, as the mother sees it.  Anxiety continues, and the 

mother is confident that she is learning how to adjust to and resolve this.  Whether 

her medication is necessary to manage anxiety and depression is a matter which the 

mother will review with her GP. 

[45] The grandparents’ concern about the mother’s sexual attitudes arises from 

their understanding that the mother was a prostitute for some time before Lauren was 

conceived.  The mother denies she worked as a prostitute, but admits that she was 

pressured to do that, as an extension to her work as a stripper.  Her sister recounts a 

conversation where she says the mother admitted working as a prostitute.  It is 

neither necessary or possible to determine this matter.  Sadly prostitution is often an 

occupation of necessity, which leaves the woman troubled, or at times addicted.  But 

it is not an occupation which disqualifies a person from being a parent.  There is no 



 

 

suggestion that the mother was working in this way while she was carrying or caring 

for Lauren.   

[46] The other strand of the grandparents concern relates to the grandmother 

finding that Lauren’s ipad had an easy link to an active adult porn site.  She believed 

that this demonstrated careless standards by the mother, lack of concern that Lauren 

might stumble on pornography as she used her ipad.  This was lax on the mother’s 

part.  If Lauren had stumbled upon adult pornography it would likely have been very 

disturbing for her.  Even though the mother says it would have taken several steps to 

reveal the website from the search history, it was lax of the mother to have the site 

available there at all. 

[47] The grandparents were also concerned that it appeared to them that the 

mother may be grooming Lauren for sexual exploitation by the father. This was 

investigated some time ago by Child Youth and Family and not substantiated.  There 

is no evidence which tends to prove that the mother was acting inappropriately in 

relation to sexual boundaries around Lauren, that she was grooming her for 

exploitation or that the father was involved in any inappropriate sexual activity with 

or around Lauren.  I do not consider that Lauren’s safety is compromised in this way.  

There is no evidence before me that the mother has attitudes related to a child’s 

sexual development which give rise to concern.  But if there is easy access on a 

device Lauren is using to pornography, it needs to be deleted.  It does not need to be 

litigated. 

The mother’s position  

[48] The mother seeks the return of the child.  She accepts that her parents acted 

properly at the time they sought and obtained the parenting order.  This acceptance 

has taken some time to come.  For the early months of these proceedings the mother 

denied there were any problems which could have or did justify the parents 

intervening the way they did.  It has been substantially helpful that the mother has 

now conceded that her parents needed to act to seek the care of Lauren.   

[49] In terms of the mother’s use of alcohol she has accepted that this was adverse 

to her, and dangerous to Lauren, and has justified substantial and ongoing 



 

 

intervention and treatment of alcoholism.  The label itself is unhelpful, but the 

mother herself perceives that she needs to accept and act long term on the AA 12 

steps process.  She needs to remain engaged with her Care New Zealand counsellor.  

She needs to retain the support and assistance of her AA sponsor. 

[50] The mother says in evidence, and I accept, that she has not had a drink for 12 

months, and that she is determined to remain abstinent.  She gave examples of her 

mother-in-law offering a cocktail on her recent wedding day, and how easy it was to 

decline.  She said a friend proposed that they should have a drink together after this 

bout of litigation, and the mother related how easily she said no, and how her 

friends’ understanding needed to be improved. 

[51] However, as with any addiction illness, the mother’s recovery will be fragile 

for some time to come.  She remains at risk of relapse.  She will need, for some time, 

to continue to address the behaviour and thought processes which led to the 

addiction in the first place.  It is unlikely that the recovery underpinning these 

phenomena will be complete for some years.  I accept, however, that the mother’s 

determination and current action are both admirable and well designed and well 

measured to make maximal progress. 

[52] It is unfortunate that in conducting what he himself saw as a risk assessment 

Mr Fry did not consult with the Care New Zealand counsellor with whom the mother 

has been working consistently since May 2015 in an attempt to consider the solidity 

of the mother’s progress.   

[53] In terms of the mother’s own behavioural contribution to the difficulties, even 

when sober, it appears that too little is understood, at this point, about the triggers for 

some of the mother’s less adjusted and more reactive responses to life events.  I 

accept the grandparents’ evidence that the mother has required more support from 

them at various times in her adult life than might be expected for a more independent 

adult.  It appears that, now, the mother is dependent both on her sponsor and on her 

husband in ways which leave an impression of personal fragility.  It is difficult to 

place solid consequences or solid reliance on ephemeral impressions of this sort, but 

it is just these impressions, which, when combined with the alcohol abuse, have led 



 

 

to the grandparents taking steps to protect Lauren and also to experiencing living 

with the mother as quite impossible. 

[54] Although the mother earnestly seeks the return of Lauren, now, there is in my 

view sufficient concern about the mother’s capacity to parent to justify further 

caution and to require the mother to provide evidence tending to prove that not only 

has she solidified progress in relation to the addiction to alcohol, but also she can 

demonstrate increased relational competence and decreased anxiety based reactivity.  

This evidence will ideally come from a Psychologist with skills in risk assessment, 

who can consider data from a range of sources, including those treating the mother 

for addiction and anxiety/depression issues.  Without this evidence, the Court is 

unable to resolve the parent’s application finally.  Once it is obtained, however, it 

seems to me advantageous to Lauren if her care gradually transitions to her parents. 

The father’s position 

[55] The father also seeks the return of Lauren.  He perceives that there needs to 

be a transitional plan, as does the mother.  He considers that he and the mother 

together are well placed to undertake the fulltime parenting of Lauren.  He considers 

that she belongs with them.  He earnestly desires to parent full-time.  He considers 

that he has the capacity to do that, and that Lauren needs her parents to take this role 

in order to complete her own development.  His point of view comes not from any 

criticism of the grandparents, for whom he has real respect.  Rather, his point of view 

comes from a deeply held belief about the importance of fathering.  He himself did 

not have an adequate link with his father as he grew up, and he is determined that his 

daughter should not be required to suffer the same way.  This is more than a quasi 

political statement.  The father believes, and there is evidence supporting that, that he 

is well placed to offer more than good enough parenting to Lauren.  Likewise, he 

considers that together with the mother they can provide well for Lauren. 

[56] The father considers that it is essential that Lauren maintains a close link with 

her grandparents.  He perceives that in transition they will share her care, and as time 

goes by that the grandparents’ care may become a less formal routine, but will 

nevertheless be highly involved.  He expresses his respect for the grandparents, and 



 

 

considers that he has, progressively, a straightforward effective communication with 

Lauren’s grandfather. 

[57] He considers that he is well able to buffer some of the mother’s reactivity.  

Mr Fry observed him moderating some of the mother’s more extreme statements, 

and he said in evidence that he is comfortable with the role. 

[58] Mr Fry proposed, indeed that the father should take the role of supervising 

the mother’s contact with Lauren.  That interesting proposition is an important 

demonstration of the degree to which the father engendered confidence in Mr Fry. 

The need for supervision is discussed below. 

[59] I accept that Lauren experiences her father as a satisfying companion and 

playmate, and that the father brings care and diligence to his role.  It is less clear to 

me why his influence was insufficient earlier in Lauren’s life, but as often with 

addictive illnesses it may not have been possible for the mother to accept the level of 

treatment which she needed until she had precipitated her own crisis.  It may also be 

that the father, who is a careful watchful reserved man, may have felt unable to 

prevail in the face of the mother’s reactivity.  Whether the parents have 

accomplished real change in the balance of their relationship in a complete way is 

not yet clear, but also requires further examination.   

[60] Because of these interlinking pressures, the proposition that the father should 

supervise the mother’s contact with Lauren is not easy to accept.  The proposition 

places the father is a conflict.  And in a bind.  But it is proper to ask the father to act 

as a monitor of Lauren’s wellbeing, and intervene, if he considers there is an adverse 

aspect to the mother’s behaviour with Lauren which needs easing.  In the face of the 

mother’s acceptance that the father has a positive and influential role with her, and 

that the father is seen both by the psychologist and the grandparents as being a 

focussed careful trustworthy parent, then it is proper to rely on him to intervene to 

moderate or ease the mother’s reactivity, if it is impacting adversely on Lauren, or on 

cooperative arrangements with the grandparents.  This is not to impose an unusual 

expectation on the father.  This is what careful co-parents do naturally. 



 

 

Supervision of Contact 

[61] After a brief hearing in December 2015, Mr Fry was asked to update his 

November 2015 opinion.  Unfortunately, he was not given a specific brief.  Neither 

did he seek one. He described in oral evidence, but not in the written report that he 

undertook a risk assessment. He reassessed Lauren, using the same tools as before. 

He found her less willing and confident about being assessed.  He did not gather data 

from the supervisor of contact, who could have assisted him to consider both how 

Lauren was responding to contact, and also matters of risk posed by the mother.  

Neither did he seek data from the mother’s addictions counsellor.  In oral evidence 

he emphasised the necessity of prioritising safety, and proposed that, in order to 

render the contact safe, the mother’s contact should again be supervised.  Unusually, 

he proposed that the father might supervise the mother.  His evidence did not canvas 

how he concluded that the father could undertake his own parenting role and 

supervision of the mother.  He did not gather data from the parents either separately 

or together about this proposal, nor did his report contain any account of the parents’ 

views about the father undertaking this role, or how he rated his capacity to shoulder 

this conflicting dual responsibility. 

[62] What Mr Fry did helpfully observe was the father’s capacity to moderate the 

mother’s more extreme views.  Having heard the father’s evidence, I share Mr Fry’s 

confidence that the father will have that moderating, peacemaking influence, on the 

mother, in part because she is much more settled in her relationship with the father, 

and partly because it appeared to me that he was skilful in reading the mother, and in 

enabling her to be her best.  He is dedicated to doing that.  He has been unusually 

patient and faithful in his endeavour to assume this role for the mother.  At the time 

Lauren and her mother went to live with the grandparents, of course, the parental 

relationship was ending, apparently at the mother’s behest. 

[63] This growth and flourishing in the parents’ personal relationship appears to 

have coincided with improvements in contact with Lauren.  The grandparents do not 

trust that the improvement can be sustained, but having heard both parents give 

evidence I am satisfied that it is more likely than not that the mutual support and 

commitment of the parents to their joint future is likely to be sustained, partly 



 

 

because of the father’s unusually devoted commitment to his role as husband and 

father.  I do not wholly dismiss the grandparents’ caution, based on their earlier 

experiences of the father, but it does appear that some of their interpretations of 

events may derive from their fears for Lauren, their weariness of the turmoil, and 

their disapproval of the mother’s choices. 

[64] Regrettably, I am not persuaded that Mr Fry’s caution and recommendation 

that contact with the mother should be supervised is wise, or likely to enhance 

Lauren’s best interests.  It will likely intensify stress, because of the incompatible 

responsibilities on the father, and because the grandparents will continue to feel 

entitled to be zealously critical of the mother.  This will intensify conflict, instead of 

doing what Mr Fry rightly identifies as so important for Lauren’s safety, which is to 

engender tolerance and relaxation, and in turn an easing of the compartmentalising 

which is so adverse to Lauren’s best interests.   

[65] Considering safety in this context, I consider Mr Fry correctly identified that 

the greatest risk to Lauren is that the conflict remains unsolved.  The contact which 

each parent has with Lauren will continue to be unsupervised.  

Schooling 

[66] Lauren attends [name and details of school deleted], reasonably close to her 

grandparents, though still a car ride away.  Her parents propose to live either at 

[locations deleted].  From either place school is a 15 or 20 minute car ride away.  

The parents believe that Lauren should change school once she is in their care.  They 

also now accept that she should see out this year at her current school.  Because of 

the developmental issues which Lauren has, change is difficult for her.  She is a less 

robust confident six year old, because she has comprehension and language 

processing issues, and because she has some reduction in gross motor development, 

which renders her cautious, and more prone to hang-back than try new things.  At the 

beginning of term one 2016 her teacher estimated that it took her about six weeks to 

settle into having a new teacher and a new classroom.   



 

 

[67] That said, Lauren has some strengths at school, enjoys school, and has 

participated successfully in some activities which have, in particular, required 

cooperation between school and home. 

[68] Lauren’s grandparents are very cautious about her changing school.  It seems 

the caution is well placed.  It is not possible, at this point, to tell whether a school 

change would be manageable for Lauren.  At very least, there should be no school 

change in 2016.  Whether she can manage that change next year, if she is in her 

parents’ care, will depend in part on progress through the remainder of the school 

year, in part on whether conflict between the households has begun to wane and in 

part on the balance of Lauren’s care as the year progresses.  Meantime, the 

grandparents are guardians of Lauren.  The parents accept that they have a decision 

making role at this point, but seek the end of the guardianship role once Lauren is, 

on balance, more in their care.  For now however, concentrating on the school issue, 

it will be necessary for any considered change to be accomplished by agreement 

among all four guardians. 

The role of guardian 

[69] The parents oppose the continuation of the grandparents as guardians.  They 

have been concerned that the grandparents have not adequately informed them about 

guardianship matters.  It appears that that is true.  Having four guardians is also 

cumbersome, and the grandparents seek understanding of practical impediments to 

arranging medical consultation for Lauren, with all the guardians involved, because 

of time and practical pressures on them all.  The grandparents’ evidence about 

medical consults and about school liaison is understandable.  But it also perpetuates 

the balance of control in relation to Lauren in a way which is not consistent with the 

legal position and which is not helpful to the position of the parents as guardians. 

[70] It is necessary for guardians to demonstrate a capacity to coordinate, consult 

and agree.  The grandparents have struggled with this responsibility.  It will be 

disadvantageous to Lauren for the grandparents to continue as guardians once the 

care of Lauren is substantially with her parents.  The disadvantage arises because 

conflict appears to be entrenched.  It appears that neither generation of Lauren’s 



 

 

precious caregivers fully understands the impact on her of continued conflict.  To 

this extent, the evidence of each side of the dispute was focussed on being right, or 

offering the preferred solution, rather than accepting that Lauren needs all of her 

beloved people to nurture her relationships with the others.  The role of guardians 

naturally and by right rests with her parents.  Because cessation of conflict is a 

primary need of Lauren, and because the family has not been able to find a peaceful 

tolerant pathway to resolving her care, the grandparents’ guardianship must expire.  

In order to finalise this issue, the current Additional Guardianship order will expire 

on Lauren’s next birthday 

Progress 

[71] Having heard the evidence of all guardians, and of the Social Worker and of 

Mr Fry, I am satisfied that the Court can confidently commence the process of return 

of Lauren to her parents.  There are transitional steps which are necessary.  Adopting 

a pace of progress is important for Lauren.  She finds change difficult and adjusts 

slowly.  It will be important also for the mother’s progress to solidify, and for her to 

demonstrate that she can assume daily responsibility for Lauren in a way which 

advances Lauren’s welfare.  The father’s role will be limited because of his work, 

and there is not, I am satisfied, the similar level of concern about his capacity to 

support and enhance Lauren. 

[72] In order to progress towards the return of Lauren to her parents, some contact 

which gives the parents responsibility for routines is important.  This includes, for 

Lauren, rest, sleep, food, hygiene, everyday boundaries and a balance with fun and 

recreation.  The first step towards the parents having this responsibility is for Lauren 

to spend nights with her parents.  This advance is necessary, in order to reassure 

Lauren that she will have fun and be safe and happy with her parents.  

[73]  The grandparents are cautious and concerned. Their caution did not appear to 

be abating.  Rather, it appears that in line with the recommendation of Mr Fry, they 

considered that the mother’s contact with Lauren should be supervised whenever she 

is with her mother.  The grandparents proposed that overnight contact be delayed 

until the July holidays.  That seems to me to be a long time, given that the 



 

 

grandparents are confident that Lauren enjoys sleepovers at her aunts’ homes, and 

with one friend, Jessica.  The grandparents’ caution appeared to focus on their fear of 

the mother’s inadequacy, rather than Lauren’s own vulnerability. 

[74] I accept that Lauren may take some time to adjust to staying overnight at her 

parents’ home.  This should commence, however, on Saturday 4 June.  This is a long 

weekend, and starting the overnight contact that night will allow a more relaxed lead 

in to the event, and recovery afterwards.  From that point, Lauren is to be with her 

parents overnight each Saturday, from 4 pm until 5 pm on Sunday. 

[75] During the July school holidays, she is to have a 3 night stay with her parents 

commencing on the middle Friday of the holidays, subject to her father confirming 

that he is not working on Saturday or Sunday.  Lauren is to be in her parents’ care 

from 1pm Friday, until 1 pm Monday. 

[76] From after the July school holidays, Lauren is to spend the nights of Saturday 

and Sunday in her parents’ care, subject to conditions below.  She is to be with her 

parents from 10 Saturday until 9 am Monday each week.  Commencement of this 

increase in Lauren’s contact with her parents is conditional upon the mother 

providing to the Court and to the grandparents evidence that her treatment for 

addiction is proceeding, and that, in light of progress so far, there is reason for 

optimism that her improvements will be sustained.  It will be necessary for this 

opinion to be completed by a mental health and addictions professional, who can 

consider the history and treatment so far, in the context of the mother’s 

psychological and behavioural presentation.  The mother will need to provide the 

Court and other parties with evidence in the form of a risk assessment tending to 

prove that both she is attaining a settled state of sobriety and that she is 

demonstrating consequential behaviour which will minimise the risk to Lauren of a 

repeat of the difficulties which justified her parents seeking and obtaining the 

primary care of Lauren in March 2015.  It will assist Lauren’s grandparents if that 

opinion can also consider the extent to which the mother’s capacity to consider her 

parents’ perspectives and that of Lauren has improved. 



 

 

[77] As long as Lauren has adjusted to the increase in her parents’ care, from the 

start of term 3, in September 2016, Lauren is to spend three nights each week in the 

care of her parents.  Whether she is managing the increase in her time with her 

parents will be a matter which the parents and grandparents should decide.  If they 

are unable to agree, Mr Fry will be asked to consider again Lauren’s progress and the 

degree to which her parents are meeting her needs.  He will not need to consider how 

her grandparents are meeting her needs, but will be asked to consider how all the 

adults are supporting her relationships with each other, and how each of them is 

progressing towards a cessation of conflict.  It has been this conflict which has 

caused Mr Fry to be concerned that Lauren is living in separate and irreconcilable 

worlds, and that this is adverse to her. 

[78] In the event that the increase to Lauren being with her parents for three nights 

a week cannot be agreed, in the time frame proposed, the matter is to be allocated a 

short hearing, before me before 1 November 2016. 

Conclusion 

[79] Lauren will gradually move in to her parents’ care.  The final arrangements 

cannot be defined or timed now, because it is unclear how Lauren, herself, will 

manage.  The timing has been defined as far as it appears to me can reasonably be 

done now. 

[80] The interim parenting order will remain, as to day to day care.  The contact 

order will be amended to incorporate the steps defined above.  A Case Management 

review is to be scheduled in mid September, for counsel to advise whether agreement 

has been reached about increasing Lauren’s time with her parents. 

[81] The counselling which the court directed for the mother and her mother is 

now extended for a further 12 sessions.  It is a condition of the approval of the 

extension that mother and grandmother have sessions jointly.  In order to prepare for 

that, each may have one further separate session.  If they will not attend jointly, the 

counselling should not continue. 

 
 



 

 

 
 
 
 
 
J F Moss 
Family Court Judge 
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