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NOTES OF JUDGE S B EDWARDS ON SENTENCING 

 

[1] Michael Edward Farley, you appear for sentence on charges of conspiring to 

defeat the course of justice, breach of home detention, fraudulently obtaining a 

passport and using a false passport.   

[2] These charges arise from unusual circumstances which began on 

1 March 2010.  A property owner witnessed suspicious activities in a neighbouring 

property.  Police arrived shortly afterwards and you were found on the property 

without a reasonable excuse for being there.   

[3] Sometime after that you became aware of who had made that call to police.  

At around the same time you met your co-offender, Phoebe O’Donoghue.  She 

stayed with you and your brother for a short while. 



 

 

[4] Over the course of the next couple of weeks you discussed your arrest and 

your pending Court appearance over the events of 1 March.  You told her that it 

would be helpful to you if the witness did not co-operate with the police, made no 

further statement and did not appear in Court.  From that point, you and she 

conspired to dissuade the witness from giving evidence.   

[5] The plan was that Ms O’Donoghue would go to a tavern close to the 

witness’s home, confront him and assault him in an attempt dissuade him from 

giving evidence.  You created distance for yourself and established an alibi by going 

to Hawke's Bay at the weekend this was supposed to occur in the first week or so of 

April 2010. 

[6] At around 2.00 am on 12 April Ms O’Donoghue went to the address of the 

witness and his family.  The house is a rural property down a long and secluded 

driveway.  The family, which included three children, were asleep.  Ms O’Donoghue 

had with her homemade Molotov cocktails.  She walked onto the deck of the 

property and threw those through a set of French doors going into the kitchen.  The 

house lit immediately and fire spread very quickly.  The family were able to escape 

their home without injury but lost everything else.  Their home was completely 

destroyed. 

[7] The police, not unsurprisingly, interviewed you first on 13 April 2010.  At 

that time you said you knew nothing about the arson.  When you were spoken to 

again on 20 June 2010 you admitted entering into the conspiracy with 

Ms O’Donoghue but said that you did not ever imagine she would go to the extent of 

setting fire to the property.  You took some steps from that point to assist the police 

to locate Ms O’Donoghue so she could be prosecuted. 

[8] While you were awaiting trial on the charge of attempting to defeat the 

course of justice, you were also dealt with on some other receiving charges.  These 

resulted in a sentence of home detention being imposed on you.  While you were 

serving that sentence of home detention, in around May 2011, you applied for a 

New Zealand passport under a false name.  Your photograph was attached to the 



 

 

application, endorsed as a true and correct likeness by your brother.  The passport 

was duly issued. 

[9] In early July 2011, towards the end of your home detention sentence you 

removed the bracelet and absconded.  You left the country, travelling first to 

Australia and then eventually to Canada.  You settled there but at some point you 

were convicted of and imprisoned for kidnapping.  It was while you were serving 

that sentence in a Canadian prison that steps were taken to extradite you and return 

you to New Zealand.   

[10] You have heard the statements from your victims about the devastating 

consequences of the events you set in motion when you conspired with 

Phoebe O’Donoghue.  It was important for you to hear from them directly.  Nothing 

I say to you today should have a greater impact on you in terms of understanding and 

acknowledging the harm you have caused this family. 

[11] The purposes and principles of sentencing I must take into account in 

sentencing you today are the need to hold you accountable for the harm your 

offending has done and to promote in you a sense of responsibility for and 

acknowledgement of the harm you have caused.  I must take into account the need to 

denounce the conduct that you were involved in and impose a sentence which acts to 

deter you and others from similar offending.  I must also consider the need to protect 

the community from you. 

[12] You heard me discuss with counsel the approach to take to imposing sentence 

today.  Often there is a lead offence taken and that is usually the offence with the 

highest maximum penalty.  However, in your case the charge with the highest 

maximum penalty under law is the charge of using a false passport.  The offence of 

conspiring to defeat the course of justice carries a lesser maximum penalty of seven 

years but I consider it to be equally as important as the passport offence, if not more 

so. 



 

 

[13] The process I have decided to follow, which counsel agrees is appropriate is 

to assess the appropriate sentence on the conspiracy charge then impose a separate 

cumulative sentence for the offences relating to your absconding from New Zealand. 

[14] The conspiracy charge is the most problematic of the sentences I must 

impose.  The Crown submits that the starting point should be six or seven years’ 

imprisonment.  That is at the highest end of the scale given the maximum penalty is 

seven years’ imprisonment.  Their submission is based on a provision in the 

Sentencing Act 2002 which says that the worst, or close to worst, possible examples 

of a particular offence should attract a penalty that is close to the maximum provided 

in law. 

[15] The Crown submit there should be uplift in your case because you have a 

previous conviction for attempting to pervert the course of justice.  The Crown 

further submits that any discount you would have received for your guilty plea to the 

conspiracy charge must now be assessed in light of the fact you absconded and by 

doing so did not take responsibility for your offending. 

[16] Mr Steedman, on your behalf, submits that while a starting point of around 

six years’ imprisonment could not be argued with, the end sentence that should be 

considerably less than that proposed by the Crown.  While the consequences of your 

offending for the victims are acknowledged, he stresses that Ms O’Donoghue acted 

alone in committing the arson.  He further emphasises that the police only learned of 

the conspiracy and the identity of the arsonist because you told them. 

[17] I consider the appropriate starting point for the offence of conspiring to defeat 

the course of justice is five years’ imprisonment.  This was premeditated offending.  

You were to be the sole beneficiary of the conspiracy and you took the steps to create 

an alibi for yourself and distance yourself from the offending.  This is an offence 

which strikes at the very heart of the administration of justice.  It was an attempt to 

dissuade a member of the public who was simply doing the right thing from giving 

evidence.  This has the potential to have a chilling effect on people who witness 

crime, and their willingness to continue to do the right thing and that is why the 

higher courts have consistently said that such offending must attract stern sentences. 



 

 

[18] However, balanced against this is the fact that you did not know what 

Ms O’Donoghue was going to do.  What you conspired with her to do was far short 

of what she did when, fuelled by methamphetamine, she took matters into her own 

hands. 

[19] From that five year starting point there must be an uplift for your previous 

conviction for attempting to pervert the course of justice.  This is for the reasons I 

have outlined about the seriousness of this sort of offending.  I consider a six month 

uplift is appropriate, taking the total to five and a half years. 

[20] The vexing question then becomes whether there should be any discount 

from that five and a half year sentence.  I concur with the Crown that by absconding 

you largely negated the impact of your guilty plea.  Also, as you have heard from the 

victims themselves, you caused them additional stress and concern from not 

knowing where you were or whether or not they were safe.  The benefits of a guilty 

plea are not simply that it saves the time and administrative costs involved in a trial, 

but primarily that it allows victims some sense of closure and prevents them from 

having to go through the stress of a trial.  By absconding in the way you did, you 

took away what benefit you had given to your victims with your guilty plea. 

[21] I accept you are entitled to some discount for eventually disclosing the 

conspiracy and assisting the police to locate and charge Ms O’Donoghue.  However, 

the extent of that discount has to be assessed in terms of its timing and the context in 

which that assistance was provided.  We will never know if the police would have 

eventually discovered Ms O’Donoghue’s responsibility for the offending or not.  But 

the plain fact of the matter is that once you became aware of it, you only disclosed it 

over two months later and at a time when you were facing other charges. 

[22] On balance I consider the allowance should not exceed around 10 percent 

which equates to a six month reduction from the five and a half years. 

[23] The Passport Act 1992 offences are less problematic, largely because the 

Crown and your counsel agree that the appropriate starting point is three years 



 

 

imprisonment.  This is based on the Court of Appeals decisions in R v Vhavha,1 and 

in Tranter v Police,2

[24] The decision in R v Vhavha emphasises the need for deterrence in sentencing 

for passport fraud offences for all of the obvious reasons.  Your offending did not 

involve the aggravating feature of identity theft with the stress and trauma it can 

cause to the family of the deceased person whose identity is stolen.  However it was 

premeditated offending, it was done to escape justice and I consider it an aggravating 

feature that you prevailed upon a family member to help you.  

 a case factually comparable to yours. 

[25] Your personal circumstances are referred to in your counsel’s written 

submissions and in the pre-sentence report.  You are the father of two daughters.  

Prior to your absconding you were their primary caregiver.  You continue to have 

family support, although no doubt that has been tested severely over the past five 

years.  You suffer from depression and are receiving medication for that in prison.  

While in custody in Canada you engaged with both a psychologist and psychiatrist to 

work through the issues behind your offending. 

[26] The probation officer who prepared the pre-sentence report considers that you 

demonstrate real remorse for your offending and clear insight into the impact it has 

had on your victims.  You expressed particular concerns about the impact on the 

children, as a parent yourself.  You expressed remorse for the impact on your own 

family of your offending, in particular engaging your brother to assist you to obtain a 

false passport.  You are assessed as motivated to address your offending issues while 

in prison. 

[27] I do not consider those personal circumstances warrant a separate discount at 

sentencing but you are entitled to a discount for your guilty pleas to the passport and 

breach of home detention charges.  While there is some truth in the Crown’s 

submission that it is difficult to see what basis you would have had for defending 

them, you are still entitled to a discount for acknowledging responsibility and saving 

the costs and time involved in a trial.  I assess the appropriate level of discount at 

                                                 
1  R v Vhavha [2009] NZCA 588. 
2  Tranter v Police [2012] NZHC 314. 



 

 

between 15 and 20 percent which equates to seven month reduction from the three 

year starting point.  This leaves an end sentence of two years and five months’ 

imprisonment on the passport charges. 

[28] Added to the five years for the conspiracy charge, this results in an end 

sentence of seven years and five months’ imprisonment.   

[29] The law requires me to step back when imposing cumulative sentences and 

consider totality.  This means I must consider what is the appropriate overall end 

result to reflect the gravity of your overall offending.  I am going to make a five 

month reduction on a totality basis which leaves an overall end sentence of seven 

years’ imprisonment.  I consider this sentence is proportionate to the gravity of your 

offending overall.   

[30] Finally, the Crown submits that a minimum period of imprisonment would be 

appropriate in relation to the conspiracy offence, which is the five year sentence. 

[31] Before imposing a minimum period of imprisonment I must be satisfied the 

normal one-third parole eligibility period is insufficient to meet the relevant purposes 

of sentencing.  The Crown primarily rely on the need to denounce the conduct you 

were involved in, deter you and others and to protect the community from you.  I am 

not satisfied that a minimum period of imprisonment is appropriate or necessary in 

this case.   

[32] The statutory minimum non-parole period is in my view sufficient to hold 

you accountable, denounce your conduct and deter you and others from this type of 

offending.  In terms of the need to protect the community, I accept there was clearly 

a need to protect the community in Ms O’Donoghue’s case.  That was made clear by 

the Judge who sentenced her.  However, you were not directly responsible for the 

arson but rather a conspiracy that fell far short of Ms O’Donoghue’s actions.  I note 

too that the pre-sentence report identifies no specific rehabilitative needs you have 

that Corrections feel should be addressed while you are in prison.  This points 

against there being any need to impose a minimum period in order to protect the 

community from you. 



 

 

[33] Michael Farley, on the charge of conspiring to defeat the course of justice you 

are sentenced to five years’ imprisonment.  On the charge of using a false passport 

you are sentenced to two years’ imprisonment, which is cumulative on the five year 

sentence.  That results in an overall end sentence of seven years’ imprisonment.  On 

the charge of obtaining a false passport the sentence is one year’s imprisonment, 

concurrent, and on the charge of breaching your sentence of home detention the 

sentence is four months’ imprisonment, also concurrent. 

 

 

 
S B Edwards 
District Court Judge 
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