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JUDGMENT OF JUDGE G F ELLIS 

 
   

[1] These are proceedings under the Children Young Persons and Their Families 

Act 1989 (“the Act”) concerning six of the children of DT and MT who are their 

biological parents.  These children are part of a family group of eight children of the 

same parents, all of whom have been removed into care.   

[2] [Details deleted]. 

[3] A declaration was made by consent in respect of the oldest child in November 

2009.   

[4] Applications for declaration in respect of the next six children were defended 

by the parents.  Declarations were nevertheless made by the Court on 14 April 2010.   

[5] An application for declaration in respect of the youngest child was also 

defended by the parents.  A declaration was made for [the child] by the Court on 22 

June 2010.   

[6] From the time the declarations were made the applicant (“MSD”) has had 

custody of the children under s 101 of the Act.  The oldest child was placed with one 

family.  All other seven were placed the present caregivers, LM and JM.   

[7] From 2010 plans for the children have been for permanency of placement 

(“home for life”) with their caregivers LM and JM.  Those plans have been 

persistently opposed by the parents with the result that there has been litigation 

around these children almost continuously since 2010.   



 

 

[8] The oldest child, [details deleted] is not affected by these proceedings.   

[9] The second oldest child, XT, [age details deleted].  She continues to live with 

LM and JM by choice and they have been appointed as additional guardians for her.   

[10] The present applications concern the younger six children, [details deleted]. 

[11] The applicant seeks orders under s 110 of the Act: 

(a) Appointing LM and JM as additional guardians of ZT; and 

(b) Appointing LM and JM as sole guardians of the other five children.   

[12] In addition there are plan reviews before the Court in respect of the six 

younger children still awaiting determination.  Those are: 

(i) An amended plan filed 8 December 2015 in respect of the five 

youngest children proposing a discharge of the s 101 Custody Order 

in favour of MSD, the making of a sole guardianship order in favour 

of LM and JM, and the making of a s 91 Support Order under which 

MSD would have responsibility to keep DT and MT informed of any 

important matter affecting the children. 

(ii) An amended plan filed 8 February 2016 in respect of the child ZT 

proposing an additional guardianship order in favour of LM and JM.   

[13] It is characteristic of the proceedings around these children that these issues 

are still in dispute more than six months since the planning documents were filed in 

December 2015.  Such delays are clearly unacceptable under the framework of an 

Act which requires review of the plans for the younger children every six months, 

and in light of the principle (s 5(f)) that decisions affecting a child should be made 

and implemented within a time-frame appropriate to the child’s sense of time.   

[14] The position of the parents, DT and MT, up to the commencement of this 

hearing was that they opposed the orders sought in respect of all these six children.   

[15] At the commencement of the hearing, the Court was informed that the parents 

no longer opposed the plan in relation to the child ZT and the appointment of LM 

and JM as additional guardians for him.   



 

 

[16] In their Notice of Opposition and Affidavit in November 2015, the parents 

opposed LM and JM having any form of guardianship, sole or additional, in respect 

of the five youngest children.  That still appeared to be their position at the 

commencement of the hearing, but by the end of the hearing, and in the submissions 

of their counsel, the parents did offer agreement to the appointment of the caregivers 

as additional guardians.  They remained opposed, however, to the discharge of the 

s 101 custody orders to MSD and to the making of a s 91 Support Order as proposed 

in the plan reviews.   

Parents Understanding of Reasons Children Removed into Care 

[17] It should not be necessary in this judgment and after all this time to detail the 

findings previously made in numerous judgments of the Court as to the reasons why 

these children were removed from their parents and have been permanently placed in 

a new family setting.   

[18] I addressed these matters in some detail in my judgment of 9 December 2010 

quoting at some length from the earlier judgments of Her Honour Judge Ullrich QC 

on the making of declarations for each of the children.  In that judgment, and in 

successive judgments, the Court has been at pains to acknowledge to these parents 

that they were not accused of physically abusing their children, but that all of the 

evidence over many years had shown that they were emotionally and intellectually 

incapable of meeting their children’s needs.   

[19] That finding has been detailed in numerous professional reports and in 

affidavits filed with the Court over many years.  All of that information has been 

available to the parents and must have been discussed with them exhaustively by 

their legal advisers and other supporters over those years.   

[20] All of the available material has most recently been reviewed and reported on 

by the clinical psychologist, Ms Lightfoot, in her s 178 report of 19 May 2014.  The 

background concerns for the children are summarised in s 17 of that report from 

which it is clear that there were concerns about the ability of these parents to parent 

their children from as early as 1998 when their oldest child was 12 months old.   



 

 

[21] The concerns which brought the children into care in 2009 are summarised in 

the paragraphs at the top of page 59 of that report where Ms Lightfoot noted: 

Mr Garner wrote the first s 178 report for Family Court in 2009.  He 
assessed that in his view “there is overwhelming evidence from previous 
reports and agencies that MT and DT are unable to adequately meet the 
physical needs of their children”, and that this was also the case when 
assessed by psychologist Ms Preston five years previously.  Mr Garner noted 
that since Ms Preston’s assessment Ms MT and Mr DT had had two more 
children, were pregnant with a third, and had received “five further years of 
help”.  Mr Garner assessed that Ms MT and Mr DT:   

[1] Had no insight or acceptance of any parenting difficulties on their 
part,  

[2] Had a very high opinion of their parenting ability, 

[3] Had no understanding of JT’s needs or conduct problems, and 

[4] His observations reflected the concerns of others regarding their 
difficulties monitoring the children’s behaviour, ineffective 
discipline, lack of organisation and structure, and lack of insight 
about the children’s behaviour.  Mr Garner also noted JT was 
likely to be a risk to his siblings if not supervised. 

[22] It was highly significant that the report-writer then went on to state: 

Professionals reported dramatic improvement in the children’s presentation 
shortly after they were removed from their parent’s care in 2009; they didn’t 
smell, they had clean hair and clothes, and they ate more food.  Similarly the 
children were able to describe to Mr Garner conspicuous differences 
between life with their parents, and with their foster parents, e.g. in relation 
to hygiene, more availability of food, better conditions for completing 
homework, less fighting (between their parents or between JT and ZT) and 
being more comfortable at school.   

[23] Despite all of this information and the repeated findings of the Court it is 

clear that the parents, in particular the mother MT, still does not understand or 

acknowledge, or simply does not accept, the reasons why her children were removed 

and placed in care.   

[24] When at this hearing the mother MT was asked directly why the children had 

been taken into care, I noted her response in these terms: 

They accused us of extreme abuse. 

[25] That reply was in my view highly significant at a number of levels.  It is not 

correct and it reflects a primary concern about the needs and interests of the parents 

rather than the welfare of their children.   



 

 

[26] The parents have not only failed to recognise the concerns identified for their 

children, but have done their best to deny such concerns even existed.   

[27] At paragraph 17.15 of her report Ms Lightfoot noted: 

During this assessment Ms MT and Mr DT on a number of occasions 
rejected concerns about the children.  With respect to the issues raised in 
notifications which led to the uplift of the children, Ms MT told me these 
were lies.   

And further on: 

Similarly Ms MT and Mr DT told Mr Garner after the children were 
removed from their care, that they didn’t accept there had been any concerns 
about their parenting, they didn’t know why support agencies had been 
involved with their family over the previous six years, they had consistently 
been told by the social worker that they were doing a great job, and were 
told by a parenting course that they didn’t need to finish the course because 
they knew too much and weren’t giving others a chance to learn.   

[28] That failure or refusal or simple inability by the parents to recognise the 

concerns for their children continues to be a significant issue to the present.  At 

paragraph 17.16 Ms Lightfoot noted: 

Similarly Ms MT and Mr DT had some difficulty in accepting current 
concerns for the children, including diagnoses the children have now been 
given. 

[29] And of particular concern in relation to the child NT, Ms Lightfoot reported: 

Ms MT did not accept there was any concern about [details of medical 
condition deleted].  One of the key parenting tasks is a person’s capacity to 
understand and respond appropriately to the child’s emotional world, and 
their psychological, clinical and medical needs.  This lack of 
acknowledgement about the children’s problems raises question marks about 
whether essential clinical services would be provided for the children if they 
returned home. 

 

Parent’s Opposition to and Undermining of Children’s Permanent Placement 

[30] As already noted, it has been a feature of care and protection plans for these 

children since 2010 that the placement of these children away from their parents 

would be permanent, that is with JW and DW they would have a “home for life”.  

That has always been considered essential to enable the children to settle and to 



 

 

thrive and was most critically important for the youngest children who were aged 

just 3, 1 and newborn when placed in their current family.   

[31] Nevertheless it has been a feature of the parents’ opposition to plans and 

applications over the years that they have not accepted that the children’s placement 

with LM and JM was, or should be permanent. 

[32] Judgments over the years, including mine in 2010, have emphasised that the 

issue of permanency must be squarely addressed and resolved in the interests of the 

children.   

[33] That issue was addressed directly at a hearing before His Honour Judge 

Grace in April 2012 when the Court was required to decide what was the appropriate 

level of access contact that would meet the needs of the children.   

[34] The problem was summarised by His Honour Judge Grace in his judgment of 

7 May 2012 (paragraph [21]) as follows: 

Put bluntly the current problem appears to arise by reason of the fact that the 
parents do not accept that these children should be in permanent placements 
for life.  On the one hand they claim to accept the need for the children to be 
in permanent placements, yet on the other hand their conduct and behaviour 
suggests that they do not support the children being away from them 
permanently.  This leads to problems at access because there is no doubt that 
the parents have discussed with the children the possibility of the children 
returning home.  This has the effect of unsettling the children as to where 
they are going to live in the future and undermines the stability which the 
department is seeking for them.   

[35] His Honour Judge Grace determined the access issue on the basis that the 

purpose of access contact for these children was only to maintain knowledge and 

awareness of their family connections and that could be achieved by limited contact 

during a year.  On that basis His Honour ordered access for the children four times 

per year on a supervised basis.   

[36] The parents then appealed that decision, clearly not accepting the 

fundamental position of permanency.  Nevertheless it emerged during the hearing 

that counsel for the parents advised the High Court Judge that the parents had now 

accepted that the placement would be permanent.  That proved to be a significant 



 

 

factor influencing the High Court to send the matter back to the Family Court to 

review the question of access.   

[37] The learned High Court Judges reasoning is summarised where he stated (at 

paragraph [30]): 

I consider that, in the light of that asserted change in position, it is important 
that the parents be given an opportunity to demonstrate the genuineness of 
their commitment to the goal of permanency.  If they do demonstrate that 
commitment, then the position as to access should be reviewed.  Their non-
acceptance of the goal has been a significant factor in the difficulties which 
have arisen over access.  A change of attitude by the parents, if established, 
would be such a significant change in circumstances as to require a 
reconsideration of access arrangements.  That is so because their 
undermining of that goal has been one of the main reasons for the present 
arrangements.   

[38] When the matter was then reviewed in the Family Court, again before His 

Honour Judge Grace, in January 2015, far from demonstrating their commitment to 

the concept of permanency, the parents had resiled from the concession made by 

their counsel and had discharged her from representing them. 

[39] In the meantime the Court had obtained the detailed psychological 

assessment of Ms Lightfoot referred to above.  That report (cited above) made it 

clear that the parents did not accept the permanency of the children’s placement, 

denied the concerns for their care and protection, and continued to maintain the 

belief that the children would return to them.   

[40] This Court nevertheless accepted the evidence and opinion of the 

psychologist that the children could not be returned to the parents; that the parents 

were incapable of meeting the children’s physical, intellectual and emotional needs; 

and that their present placement must be accepted and supported as permanent.  The 

Court then confirmed the minimal regime of access contact in the terms 

recommended by that psychologist.   

[41] There is nothing in the papers filed by the parents prior to this hearing that 

gives any indication that they support the permanent placement of the children away 

from them much less their permanent placement with LM and JM.  Although the 

current plan reviews have been before the Court and the parties since December 

2015, those plans continued to be opposed right to the date of this hearing.  



 

 

[42] Nevertheless during the hearing counsel for the parents informed the Court 

that she was instructed – as at the time of the hearing – that the parents did now 

accept that the children’s placement was permanent.   

[43] Giving evidence on behalf of herself and her husband, the mother MT said 

she accepted that the children have been permanently removed from her care.  In 

answer to a direct question from the bench MT said she now accepted that the 

children have a home with LM and JM for the rest of their lives.   

[44] At the same time MT also told the Court that she did not accept that the 

children had high and complex needs before they were removed and she clearly 

struggled to acknowledge that LM and JM had the children’s best interests at heart.  

When asked if she accepted that Mr and Mrs M only wanted what is best for the 

children, MT was not prepared to say more than “quite possibly”.   

[45] The reality of the parent’s belief and long term intentions has to be assessed 

against the evidence of their actions rather than any particular form of words that 

their counsel is instructed to offer at the moment of a hearing.   

[46] I do not propose to detail the evidence which has been given now over many 

years of a consistent pattern of conduct by the parents who have continued to 

communicate to the children a belief and expectation that they will return to live 

with their parents.  The parents undermining of the children’s placement with LM 

and JM has been noted in successive judgments of this Court, including the two most 

recent judgments of His Honour Judge Grace in 2012 and 2015 and was also noted 

in the High Court judgment on appeal in 2013.   

[47] The evidence before me at this hearing satisfies me that the same pattern of 

behaviour by the parents has continued to the present time.  The reported comments 

and behaviours of the parents towards the children at the most recent access contacts 

show that there has not in fact been any real change of heart on the part of the 

parents, but the same undermining behaviour and negativity towards the caregivers 

has continued.   

[48] While I accept that counsel for the parents has accurately and honestly 

relayed to the Court the instructions she received for the purpose of this hearing, I 



 

 

have to say that on the balance of all the material available to me I did not believe 

that their counsel’s submission accurately reflected their behaviour.  The patterns of 

behaviour of these parents are deeply ingrained and they have proved resistant to 

change through all of the lives of these children to date.  I am not persuaded that they 

are likely to change now. 

Parent’s Negativity towards Caregivers 

[49] A key plank in the cross-examination of JM by counsel for the parents was 

the proposition that any guardianship questions concerning the children could be 

simply resolved if JM took the time adequately to explain things to MT and DT and 

to negotiate outcomes for the children that the parents could agree with.   

[50] Counsel for the parents put it to JM that there was no reason for her to 

believe that the parents regarded her in any way negatively or that they bore her any 

personal animosity for having the care of their children.   

[51] Unfortunately that latter proposition is simply not supported by the available 

evidence and information.   

[52] It has to be said that the last affidavit made by the parents in this proceeding 

(in November 2015) was very negative in its tone towards the caregivers, was 

dismissive of the care they have given the children over so many years, was critical 

of the way the caregivers have coped with the very challenging needs of the older 

boys and offered nothing by way of acknowledgement, let alone appreciation for the 

commitment which LM and JM have made to the children for so long. 

[53] I thought it significant that the parents had not chosen to file anything further 

up to the date of the hearing.  That left the caregivers worrying about the parent’s 

position right up to the commencement of this hearing, and having to prepare for the 

hearing on the basis that the parents still opposed the permanent placement of the 

children with them. 

[54] The independent information before the Court, particularly from the 

psychological report of Ms Lightfoot reveals what is in my view the truer picture.  At 

paragraph 17.11 of her report Ms Lightfoot noted: 



 

 

Throughout this assessment, Ms MT expressed strong negative opinions 
about Ms JM.  I asked Ms MT when her relationship with Ms JM came to 
this point.  Ms MT responded – “when she got my baby.  (And) she turned 
my kids against me”.  In the past there has been considerable concern 
regarding Ms MT’s critical remarks to the children about Mr LM and Mrs 
JM, and Ms Ryan concluded in her affidavit that from her experience Ms 
MT and Mr DT were “more concerned about their own needs, keep trying to 
destroy the relationship between the children and caregivers, and this is 
confusing and upsetting for the children”.   

The report went on to say at 17.12: 

There is no doubt that losing the children has been a profoundly upsetting 
experience for Ms MT and Mr DT and there is indication the parties 
continue to be very affected by how it has impacted on them.   

And further on: 

The feelings of Ms MT and Mr JT are completely understandable in this 
respect.  It is clear they have been unable to adjust to the circumstances, 
continue to experience grief, and are unable to contain their feelings.  
Unfortunately their reactions in this respect have had significant negative 
impacts on the children over the past four years.   

[55] I turn now to consider the matters raised in opposition by the parents as 

summarised above.   

The Children’s Access to their Parents 

[56] The appointment of the caregivers as sole guardians under the Act will not 

change the access arrangements already determined by the Court to be in the best 

interests of the children.  The judgment of His Honour Judge Grace of 15 January 

2015 determined what those access arrangements were to be taking note of the 

guidance given by the High Court and to the very important input from the 

psychological assessment and report of Ms Lightfoot of 28 May 2014.   

[57] As the parents are well aware the current planning reviews before the Court 

since December 2015 state the objective for each of the children to have safe and 

appropriate access with their parents in accordance with the order of the Family 

Court made on 15 January 2015.  In those plans responsibility is given to the 

children’s social worker to liaise with the parents and caregivers to make access 

arrangements and facilitate visits in accordance with the order of the Family Court. 



 

 

[58] Among the responsibilities and personal objectives of the caregivers under 

those plans is to ensure that the children are available for access with their parents in 

accordance with the order of the Court. 

[59] It has never been the responsibility of LM and JM as caregivers to arrange 

access between the children and their parents.  In the early stages during the infancy 

of LT, JM was required to be present, or at least on hand during access visits if 

required to attend to the baby’s needs.  The evidence shows that proved difficult for 

her because the parents resented her presence and were unable to conceal their 

antipathy towards her as the caregiver of their children.   

[60] The caregivers LM and JM accept the plans as presented and are committed 

to supporting the programme for access stipulated by the Court and facilitated by the 

Ministry through the social worker.  They have been ready and willing to act in 

accordance with those plans since December last. 

[61] It was brought out at the hearing that, during the past year, access has not in 

fact occurred as frequently as was stipulated by the Court and it transpired that the 

principal reason for access occasions having been missed was the simple - but 

apparently intractable - difficulty of getting the parents to agree to dates and times 

when the children were offered to be available.   

[62] At the heart of that difficulty was a difference in principle between the 

parents and the caregivers as to whether the access contacts should occur on a school 

day, or on a weekend.  The preference of the caregivers, and of those children old 

enough to state a clear preference, is for the access visits to occur on a week day so 

that they would absorb any upset from the visit into a normal school day, keeping 

their weekend time free for the children’s own recreation, social and family activities 

with their siblings.  

[63]  The very strong preference of the parents is that access contacts should occur 

on a weekend.  So insistent was their preference for weekends that the parents would 

not agree to other dates and times, choosing to forego access with their children 

rather than agree with arrangements offered by the caregivers through the social 

worker.   



 

 

[64] This difference emerged as a significant “guardianship issue” affecting the 

children and the social worker gave quite telling evidence of the extensive efforts 

that were made by one of her colleagues trying at great length, but without success,  

to get the parents to agree to any of the dates suggested by the caregivers for contact.   

I thought this a very powerful illustration of the improbability of any success of an 

arrangement which required the caregivers to deal directly with the parents on any 

significant matters concerning the upbringing of the children.   

[65] It is the caregivers LM and JM who are closely in tune with the needs and 

interests of the children on a day-to-day basis.  They are in the best position to know 

what each of the children is up to from day-to-day, what each child’s commitments 

are in terms of school, health and other activities and to co-ordinate the separate 

groupings of children to be available for access.   

[66] It is the caregivers who are in touch with the schools on a day-to-day basis, 

are aware of the children’s progress and can help make up for any activity that is 

missed when the children are out of school for access, or for that matter for any of 

the other numerous health and educational appointments that they are involved in. 

[67] The parent’s own commitments are sufficiently flexible as to indicate that 

they are able to be available for access on any day of the week.  Their preference for 

weekend access is understood but, especially since the period of access is so limited, 

there is no evidence whatever to indicate that the needs and preference of the parents 

should have priority.   

[68] The view of the caregivers, reflecting the views of the older children, is that 

they prefer access to be on a week day where it can be accommodated by the 

children like any other commitment in their week day routine.  The older children in 

particular have been able to express that it is easier for them to deal with the 

potential upsets they experience at access if they are, after such visits, able to return 

to school and get straight back into their routine.   

[69] Having regard to what the children have related to their own lawyer I am well 

satisfied that on this matter, as in so many other respects, the caregivers are closely 

in tune with the individual children’s feelings, needs and best interests and their 



 

 

preferences as to the dates and times when the children will be available must be 

given greater weight.   

[70] There was absolutely no evidence in relation to that issue to suggest that the 

outcome would have been better for the children if the caregivers had been required 

to deal directly with the parents.  As it was, the parents were made aware of the 

caregivers’ reasons but simply did not accept them.  Rather than change their own 

position they chose to forego the opportunities for access contact.  That must have 

been some disappointment to them, but it was the children – those who wanted to see 

their parents – whose needs were not met.  The parents then blamed the social 

worker, unfairly in my view, for not complying with the Court order to ‘facilitate’ the 

access ordered. 

[71] It is relevant to consider the effect of s 114(2)(c) of the Act.  Where the Court 

makes an order appointing any person or persons as sole guardian then s 114(2)(c) 

comes into force and that provides: 

(c) Subject to any custody order made by the Court under s 101 of this 
Act, the child or young person shall be deemed to have been placed 
in the custody of that person pursuant to that section, and the 
provisions of ss 104 to 107 of this Act, so far as applicable and with 
all necessary modifications, shall apply accordingly. 

[72] It may be that the parents have been concerned about the effect of s 107 

giving the person responsible for custody of a child sole authority to decide whether 

any person is to have access to that child.  However, that provision only applies 

where the Court has not made an access order under s 121 and is in any event 

“subject to any order of the Court”.   

[73] In this case there are very explicit access orders which are and will remain 

part of the children’s plans for the future.  The caregivers are not seeking to change 

the access arrangements for these children which are now well settled by the Court, 

and will continue to be monitored by the Court, and will not be interfered with by the 

making of a sole guardianship order in favour of the caregivers.   

 

 



 

 

Rights of the Parents as Guardians Suspended 

[74] There appears to be some confusion in the papers filed by and for the parents 

as to whether or not the applicant is seeking to have them removed as guardians of 

the children.   

[75] If there were an application under s 29 Care of Children Act 2004 to remove 

the parents as guardians then s 29(3) would apply.  That provides: 

An order under subs (1)(a) (that is an order depriving a parent of the 
guardianship of his or her child) must not be made unless the Court is 
satisfied – 

(a) That the parent is unwilling to perform or exercise the 
duties, powers, rights, and responsibilities of a guardian, or 
that the parent is for some grave reason unfit to be a 
guardian of the child; and 

(b) That the order will serve the welfare and best interests of the 
child.   

[76] In their evidence the parents dispute that they are unwilling to be guardians or 

that there is any “grave reason” making them unfit to be guardians.  It was clear 

from that pleading that the parents believed the applicant Ministry was trying to have 

them removed as guardians. 

[77] In fact there is no application before the Court under s 29 Care of Children 

Act 2004.  No-one has suggested that they are unwilling to act as guardians, nor has 

anyone offered evidence of any new grave reason making them unfit to be guardians.   

[78] The application before the Court is made under s 110 of the Children Young 

Persons and Their Families Act 1989 under which this Court has long ago declared, 

and often repeated, that the parents are simply unable to care for these children.   

[79] Section 114 of the Act (already referred to above) clearly states the 

consequence for the parents if a sole guardianship order is made.  That is provided 

by s 114(2)(a) which provides: 

Except to the extent that they are preserved by any other order made under 
this Act, all of the rights, powers and duties of every other person who is the 
guardian of that child or young person, or who may become a guardian 
during the time when the person appointed under that section is the guardian, 
shall be suspended and shall have no effect.   



 

 

[80] There is of course a very fundamental difference between the focus and 

objects of the two different statutes.  The Care of Children Act deals predominantly 

with the legal rights and interests of competing parents and guardians who still have, 

or are entitled to seek, day-to-day care of and control over the upbringing of their 

children.   

[81] The CYPF Act by contrast, is concerned with the care and upbringing of 

children who have been declared to be in need of care and protection including those 

who have been removed from the day-to-day care and control of their parents 

because those parents were unable to meet the needs of the children and proved 

incapable of promoting their welfare and best interests.   

[82] Section 114 of the Act does not require a reinvestigation of the reasons for the 

removal of the children into care.  It is already a given fact that, before s 114 can 

apply, the Court must have been satisfied of the serious reasons justifying the 

children’s placement away from their parents.  That is and has long been the case 

here.   

[83] As was discussed during this hearing there has not been before now any 

guardianship orders made in respect of these children.  It was not entirely clear to me 

why that was so.  In very many, probably the majority, of care and protection cases 

where a custody order is made in favour of the applicant Ministry, a guardianship 

order under s 110 is made at the same time.  I have concluded that the most likely 

reason is that, from the beginning, the applicant intended that the placement of these 

children with LM and JM would be permanent and that they would effectively 

exercise guardianship over the children on a day-to-day basis.   

[84] In practice that is what has occurred and for most of the past six years it is 

LM and JM who have made effective decisions for the children on the very many 

daily decisions that go into their ordinary lives:  as to their diet; their clothing; their 

recreation and entertainment; their attendance at school and completion of 

homework; their socialisation and engagement with friends; their many routine 

medical and other appointments; their language, their behaviour, their discipline, 

their adherence to standards and values of living as presented by the example of their 

caregivers.   



 

 

[85] These day-to-day matters are not specified in the provisions defining 

“guardianship” in ss 15 and 16 of the Care of Children Act although clearly 

included within the general “duties, powers, rights, and responsibilities of a parent”.   

[86] The definition of “guardianship” from the Care of Children Act is imported 

into the CYPF Act by virtue of s 2 and is therefore relevant to consider here.   

[87] Section 16(1) of the Care of Children Act provides: 

(1) The duties, powers, rights and responsibilities of a guardian of a 
child include (without limitation) the guardian’s – 

(a) Having the role of providing day-to-day care for the child… 
; 

(b) Contributing to the child’s intellectual, emotional, physical, 
social, cultural, and other personal developments; and 

(c) Determining for or with the child, or helping the child to 
determine, questions about important matters affecting the 
child. 

[88] The reality for these children is that they have now lived with LM and JM for 

the best part of six years and it is those caregivers who have the role of providing 

day-to-day care for them; who are on a daily basis contributing to their intellectual, 

emotional, physical, social, cultural, and other personal development; and who are in 

the best position to determine for or with each child or to help each child determine 

questions about important matters affecting each child.   

[89] Although it must be painful for the parents to hear, and they appear to have 

been incapable of accepting, it has been found and constantly repeated that they 

simply do not have the intellectual or emotional skills or resources to provide that 

sort of guardianship for the children on a day-to-day basis.   

[90] The parents have endeavoured to remain involved as guardian in relation to 

the “important matters” stipulated by s 16(2).  That subsection provides: 

Important matters affecting the child include (without limitation) – 

(a) The child’s name (and any changes to it); and 

(b) Changes to the child’s place of residence (including without 
limitation changes of that kind arising from travel by the 



 

 

child) that may affect the child’s relationship with his or her 
parents and guardians; and 

(c) Medical treatment for the child (if that medical treatment is 
not routine in nature); and 

(d) Where, and how, the child is to be educated; and 

(e) The child’s culture, language, and religious denomination 
and practice. 

[91] No “important matters” affecting these children appear to have arisen in 

relation to their names, their culture, language or religious denomination.  Issues 

have, however, arisen from time-to-time in relation to travel for the children 

(including obtaining passports); medical treatment; and education.   

[92] It is a matter of record that where such matters have arisen more often than 

not the parents have opposed plans and requests put forward by or on behalf of the 

caregivers leading to litigation and delays around important decisions for some of 

the children.  In some instances, such as the possibility of travel [details deleted] for 

two of the older children, they were simply denied that opportunity because their 

parents opposed it. 

[93] The parents, as natural guardians, have of course had the legal right to 

challenge guardianship decisions on such important matters, but I have been unable 

to find any instance where the mounting of such a challenge by the parents has in 

fact contributed positively to an individual child’s upbringing, wellbeing or personal 

development.   

[94] The suspension of a natural parent’s guardianship rights is clearly provided 

for under s 114 of the Act.  It may well be considered that that is a very powerful 

provision which should only be exercised in an exceptional case.   

[95] I am well satisfied that this is such an exceptional case.   

 

 

 

 



 

 

Resolution of Guardianship Decision with better communication and more 
information given to parents 

[96] A central proposition in the cross-examination of JM on behalf of the parents 

and in the closing submission of their counsel was that previous guardianship issues 

identified as problematic could “easily have been resolved” with better 

communication skills being used by the applicant Ministry and by the caregivers 

with the parents.   

[97] An example that was much emphasised was the issue of the treatment of the 

female child NT [age details deleted]  [details of medical treatment deleted].  This 

child has [details of medical condition deleted].  It transpired that JM had taken the 

child NT to an appointment with an [details of specialisation deleted] consultant at 

Wellington Hospital in 2014.  The consultant’s recommendation was that [details of 

medical treatment deleted].  JM advised that the parents would need to be consulted 

and someone from the consultant’s office rang the mother MT but she refused to give 

her consent. 

[98] I did not have direct evidence of what was conveyed to MT by that person 

from the hospital, but it is clear that she was asked if she would consent to the 

recommended treatment being provided for the child and the mother MT refused.  

There was then evidence that the social worker had attempted to discuss the matter 

with MT, but was told that the parents would not consent to the therapy on the basis 

that NT had had it before and they believed it did not work.   

[99] The information given by the parents was simply not true.  NT had never 

received [details of medical treatment deleted] before and it is clear from the other 

material before the Court (including Ms Lightfoot’s report) that the parents, 

particularly MT simply do not accept there was any concern about NT’s [details 

deleted]. 

[100] Subsequently the hospital appears to have taken the position that the parent’s 

consent was not needed and the therapy was commenced without the parent’s 

consent.  The caregiver JM gave evidence that NT has since responded well to 

[details of medical treatment deleted].  



 

 

[101] Counsel for the parents suggested strongly to JM that what she should have 

done was to take the time to obtain all of the necessary information about the 

proposed therapy and to communicate that to the parents and to continue discussing 

it with them until an agreement could be reached.   

[102] In the light of all of the available material and the history of these children, I 

found that proposition frankly unrealistic.  Quite apart from the very significant 

additional commitment of time and energy that would be expected of the caregivers 

their counsel’s proposition necessarily presupposed some essential criteria: 

(a) That the parents have the intellectual and cognitive capacity to absorb 

and process detailed and sometimes technical information in relation 

to their children; 

(b) That the parents have the capacity to process such information in a 

positive and open-minded way so as to be able to make decisions 

quickly and within a timeframe necessary for the children;   and 

(c) That there is sufficient goodwill or even open-mindedness between 

the parents towards the caregivers to indicate the possibility of such 

discussions being fruitful and positive.   

[103] I did not accept, in relation to the example of therapy for NT that the problem 

for the parents was lack of information from JM, or anyone else.  The mother MT in 

her evidence to the Court said that she was well aware of NT’s condition, that she 

had discussed it with her GP and had access to the child’s medical records.  I do not 

know for a fact that evidence was true, but it was how MT justified her position.  She 

did not herself claim that no one had given her adequate information.  She gave 

every indication that she was quite capable of obtaining the necessary information 

herself, and indeed claimed to have done so, but simply refused to agree that such 

treatment was necessary or desirable.   

[104] Even with the information about NT’s subsequent healthy development, MT 

would not accept that the therapy was necessary. 

[105] I have no doubt whatever that, if the hospital had not acted of its own accord 

in relation to that treatment, it would have been necessary for the applicant to have 



 

 

sought a specific direction from the Court which would most certainly have been 

opposed by the parents.  The only outcome of such a process so far as the child was 

concerned would have been a further lengthy delay before she received the treatment 

which has in the event proved so beneficial for her.   

[106] Regrettably it has to be repeated that these children are in care because for so 

many years their parents proved incapable of taking on board the advice and 

information necessary to attend to their children’s most basic developmental needs.   

[107] I was not persuaded that retaining any effective guardianship function for the 

parents would contribute to the meeting of the children’s needs particularly in 

matters of health and education.  What the history and the evidence shows is that the 

retention of active guardianship responsibilities by the parents is most likely to 

perpetuate a state of conflict between caregivers and parents to the detriment of the 

children. 

[108] As for the suggestion that the caregivers in particular JM should take on the 

personal responsibility of dealing with the parents, providing them with information, 

ensuring that they understood it, and negotiating with them to a point of agreement 

or compromise, I say that is also unrealistic.   

[109] That proposition simply fails to appreciate the enormous effort and energy 

required of the caregivers, particularly JM, nurturing, managing and bringing up 

these children day by day.  The evidence shows that of the six younger children, five 

of them have very high and complex needs.  I was literally astounded to read the 

evidence that JM attends about two medical or educational appointments each day 

over a period of an average month, and she does that on top of all the demands and 

stresses of running a household full of children from ‘littlies’ to teenagers.   

[110] The fact that the caregivers have provided these children together with a 

stable, secure and happy family life while attending to the special needs of each 

individual is by any measure an extraordinary achievement and reflects the deep and 

loving commitment which both LM and JM have made to these children.   

[111] The caregiver JM is [details of occupation and training deleted].  She gave up 

her working career to care for these children as a fulltime job.  I unreservedly accept 

her own assertion that her background and knowledge helps her to better understand 



 

 

the children’s needs than anyone else and places her in the best position to make 

good decisions for them.   

[112] The commitment of the caregivers is totally for the children.  They are not 

support persons or advisors for the parents and I can find no indication in the past six 

years of litigation that the parents would be open to any word of advice or 

recommendation from them.  

[113] A key consideration in the structure of the care and protection plans to date 

has been a separation of the responsibilities between the Ministry and the caregivers 

on the one hand and the Ministry and the parents on the other.  Even so these 

arrangements have not always worked positively for the benefit of the children.   

[114] If the Ministry were effectively removed from the equation and the caregivers 

were left to deal directly with the parents not only on arrangements for access, but 

also in respect of guardianship decisions for the children individually and 

collectively, I believe the outcome would be a disaster.   

The parents have not acted in such a way as to justify their being removed as 
guardians 

[115] This ground of opposition has already been dealt with above.  The parents 

will not be “removed” as guardians by the making of a sole guardianship order in 

favour of the caregivers, but it is accepted that their natural rights as guardians will 

be suspended.   

[116] The children have been removed from the day-to-day care (and effective day-

to-day guardianship) of the parents because of the inability of the parents to meet 

their needs or care for them adequately, or provide properly for their upbringing and 

development.  The same disabilities, or lack of ability and competence to parent the 

children while in their care have limited the effectiveness of the parents as guardians.   

[117] I have found that the continued exercise by the parents of effective 

guardianship is more likely to work to the detriment of the children rather than to 

their benefit.   

  



 

 

No proof that appointment of LM and JM as sole guardians is the best interests 
of the children 

[118] I have found that the caregivers LM and JM are already acting and have for 

many years effectively acted as guardians of these children on a day-to-day basis and 

that their acting in that capacity has promoted the welfare and best interests of the 

children.   

[119] I am well satisfied that in 2016 it is the caregivers LM and JM who best 

know what are the individual and collective needs of each of these children and it is 

they who are in the best position to work with and for the children in making the best 

possible decisions for the children’s health, welfare and upbringing.   

[120] Given the very special needs of these children and the exceptional 

commitment which the caregivers are already making to and for them, it would be an 

unreasonable and unrealistic imposition on them to expect or require them to work 

jointly and collaboratively with the parents.   

[121] I am well satisfied that the appointment of JW and DW as sole guardians is in 

fact in the best interests of the children.   

[122] The role of the parents in the lives of these children has already been reduced 

and defined firstly by the orders removing the children from their care, and secondly 

by the orders for access restricted to the purpose of maintaining a sense of identity 

and origin for the children.  From this perspective I have seen no evidence that a 

continuation of the role of the parents as guardians will in fact contribute anything of 

a positive nature to the decision-making processes necessary to the guardianship of 

these children.   

[123] That is not to say that the parents do not have anything to contribute.  There 

may well be occasions when their knowledge of family history, of inherited medical 

issues and the like will be important to the caregivers and to the children.  In such 

instances there is no reason why the parents should not and cannot be asked to 

contribute information and advice.  Whether or not they are prepared to give that, 

and in a timely fashion, only time will tell.   

  



 

 

Possible Conditions 

[124] It did occur to me during the hearing that a possible way to meet some of the 

parent’s concerns, and frankly to mollify them in their opposition, was to consider 

the attachment of certain conditions to the appointment of the caregivers as sole 

guardians.  I was mindful of the provisions in the Care of Children Act which allow 

for the appointment of guardians for a specific purpose or for general purposes.  I 

had it in mind (with reference to the “important matters” in s 16 Care of Children 

Act) that the caregivers might be appointed as sole guardians, but with a restriction 

on the making of ‘major’ decisions - such as relocation of the children; change of 

religious observance; or undergoing of invasive surgery (simply as examples).   

[125] I invited counsel to consider such a possibility in their closing submissions.  

On further reflection and on consideration of those submissions I accept that s 110 of 

the Act does not permit of an appointment of persons such as the caregivers subject 

to conditions.   

[126] It is significant that s 112 authorises the making of an order under s 110 in 

favour of the Chief Executive of the Ministry “for a particular purpose only”, but 

there is no similar provision where the appointment under s 110 is of private 

individuals in the role of caregiver or foster parent.   

[127] I need to make it clear that at no stage have I considered it necessary for the 

benefit of the children to impose conditions on the caregivers.  The question arose in 

my mind simply out of consideration for the parents.   

Views and Wishes of the Children 

[128] These children are represented by senior and experienced counsel who has 

been the children’s lawyer since 2012.   

[129] Mr Paino met with the children prior to this hearing and provided a report 

setting out their views and his submission on their behalf.  His clear and consistent 

submission is that there should be permanency of the placement for these children 

with their caregivers LM and JM who should be given legal responsibility for 

making decisions on their behalf.   

[130] The older child [details deleted].   



 

 

[131] The next older boy  [details deleted] and he is happy with the current 

arrangement.   

[132] The next boy BT [age details deleted].  He is happy with the present access 

contact with his parents.  He wants to live permanently with LM and JM and wants 

them to have responsibility for decisions in relation to his care.   

[133] The next boy CT is [age details deleted].  He seemed to understand the issue 

of sole or joint guardianship and the decision-making process about him, but did not 

express a preference.  He is happy living with his siblings and does want to see his 

parents.   

[134] The girl NT is [age details deleted].  She wants to stay with LM and JM 

permanently and was happy for them to make all decisions about her care and does 

not want decisions to be jointly made with her parents.   

[135] The youngest two children YT aged 8 and LT aged 6 were said to be too 

young to understand guardianship and custody distinctions.  They are described as 

being very much part of the family dynamics and loved by all.  It has to be borne in 

mind that CH has been with his present caregivers since the age of one and AH has 

been with them virtually since birth.  Neither of them will have any personal 

experience or memory of living with their natural parents. 

[136] The lawyer for children’s closing submission was in these terms: 

The children are happy living with Mr LM and Mrs JM now and on a 
permanent basis and those that are capable of some understanding of 
guardianship want Mr LM and Mrs JM to be responsible for making 
decisions on their behalf.   

 

Conclusion 

[137] I am more than satisfied that the grounds of the applications are made out.  

Accordingly there is an order under s 110(2)(a) appointing the children’s caregivers 

LM and JM jointly as sole guardians of the children referred to as BT, CT, NT, YT 

and LT.   

[138] There is an order under s 110(1)(e) and (2)(b) appointing the caregivers LM 

and JM as additional guardians of the child referred to as ZT. 



 

 

[139] Having considered the care and protection plan review papers presented for 

the five youngest children (as at 8 December 2015), those plans are now accepted as 

presented and the following additional orders are made: 

 (a) In respect of the children LT, CT, NT, YT and BT a support order is 

made under s 91 of the Act for the purposes and to provide the 

assistance detailed in each of the children’s plans (including the 

facilitation of access in accordance with the order of the Court and the 

provision of information to the parents on any important events or 

situations about each child). 

(b) In relation to the child ZT, a continuation of the custody order under s 

101 of the Act in favour of the Chief Executive of the Ministry.   

(c) In relation to the youngest two children YT and LT I direct that their 

plans are to be reviewed within six months of this date.   

(d) For each of the children ZT, BT, CT and NT, their plans are to be 

reviewed within 12 months of this date. 

[140] Anticipating that there may be ongoing disagreement about the timing of 

access visits, I will direct that the caregivers are to nominate a range of dates for 

each proposed visit (offering not less than 3 optional dates) for each occasion.  It will 

be for the caregivers to decide, in consultation with the children, whether such dates 

occur during a school week or at any other time.  Those dates are to be conveyed to 

the parents by the social worker, and the parents will have the right to choose any 

one of the dates offered.  If a date has not been agreed for a particular visit within 1 

month of the dates being offered by the social worker, the parents will be deemed to 

have foregone that opportunity for access. 

 
 
 
 
 
 
G F Ellis 
Family Court Judge 
 
 
Signed at 5.48pm on 28 June 2016, for release on 29 June 2016 


