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NOTES OF JUDGE M HARLAND ON SENTENCING

 
 

[1] What I have done, or have decided to do after analysing the cases on 

reparation. 

[2] There are two elements to reparation which I analyse in my decision.  One is 

to do with emotional harm and the other is to do with financial loss, both actual 

financial loss and also future financial loss.   

[3] What I have decided to do is to award $110,000 for emotional harm 

reparation.  That is consistent with the cases in my view and I set out reasons why I 

find that to be the case in my decision. 

[4] I am also going to order actual reparation for actual loss of $10,319.80 and 

that is just slightly short of the amount that has been sought.  The last two aspects 



 

 

that were sought to assist Mrs Milne come to terms personally with the grief she has 

suffered, at least in a small way, I do not think are able to be covered by that award 

but everything else will be.  

[5] I have also decided to award a global sum of $20,000 in addition to all of that 

for future income loss which is very close to the figure that was sought. 

[6] All up that is a payment of $140,319.80 to be paid to Mrs Milne and in my 

decision I set out, and I want to say publicly today, that in no way can anything like a 

sum of money compensate for the terrible tragedy that has happened here. It is 

nothing more than recognition in a very small way of the huge loss that you as a 

family have suffered. And so distasteful though it might be to have to talk about 

money in that particular way, we have to and that is where I have gotten to with the 

reparation. 

[7] In relation to the fine I have been asked to set a starting point for a fine and I 

am going to outline what I would have done.  There is no point in imposing a fine 

because this company is in liquidation but my decision will record where I see this 

fitting in the hierarchy of accidents and I agree that it is in the high culpability range.  

A starting point for a fine that I have adopted is $120,000 and from that as the cases 

say I must, I have had to deduct 15 percent for the reparation payment.  Personally, I 

have difficulty with that concept but I am bound by the High Court’s determination 

on that and there needs to be a further deduction of 15 percent.   

[8] As well what was sought was recognition of the fact that this company did 

have no previous adverse safety record.  Normally for a deduction of that nature the 

company would have been entitled to something in the vicinity of five percent.  I 

have decided that only three percent is required because whilst it had no previous 

convictions for safety I, as you heard in Court the other day, also was the Judge 

involved in the previous case where this company was convicted for breaching 

conditions of the Resource Management Act 1991 which I consider also show a lack 

of attention to regulatory requirements. So for that reason the full deduction was not 

allowed, only three percent.   



 

 

[9] Then there is, as a matter of law again, because of what the High Court has 

said and I am bound by that, a deduction for an early guilty plea.  Now for the 

family, it will not seem as if this was early at all, in fact I am sure that you will feel 

that this process has dragged on a very long time.  However the guilty plea for the 

company was intimated very early on in the piece and everybody agreed, that is 

WorkSafe agreed as did the insurance company lawyer who is acting for the 

defendant company, that a 25 percent deduction would have been justified as well. 

And I, as a matter of law, agree with that.   

[10] So the end result for the fine would have been a fine of $73,800.  

[11] The two aspects that are met by one of these tragic situations when they come 

to Court is first some attempt, as I have outlined in a very poor way, to compensate 

victims.  That is the reparation payment.  Then the punitive aspect of the fine which 

as I have just outlined would have been a large one.  In my decision I decided I 

would not have then gone to the third step and assessed whether there needed to an 

adjustment to the fine because, in my view, had this company been solvent it should 

have paid the entire fine as well as the reparation. 

[12] So I pass my condolences on to the family.  Closure can never be obtained by 

a Court case but it is another thing that is now out of the way for you and I hope in 

some way that the delays that have been associated with it have not added to your 

grief.   

[13] Can I also publicly thank counsel once again; I did at the end of the hearing.  

The submissions and the provision of the cases all were very helpful.  It is a 

necessary process and the analyses, whilst they had different perspectives, at the end 

of the day were not really that far apart. 

[14] So thank you very much for your patience.  As I say, the decision will be 

available later this morning or early afternoon.  

 

M Harland 
District Court Judge 
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