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ORAL RULING OF JUDGE B A GIBSON  

 
 

[1] The defendant wishes to challenge the admissibility of evidence obtained on 

a warrantless search of her property at [address deleted] on 28 August 2015.  She 

was in her property asleep when she was awakened by a female police constable who 

exercised the right to enter without warrant contained in s 14 Search and 

Surveillance Act 2012.   

[2] The entry was, according to the constable, because she was concerned for the 

welfare of any occupant in the property at the time.  She was not aware, at the time 

she entered the premises, whether there was an occupant or not.  The police had been 

called to the address because a male named Che Daniel Tarau was found a few feet 

from the entrance to the property, which was a block of four flats, lying asleep.  An 

ambulance unit was also there.   



 

 

[3] It was apparent to the two constables who attended, Constables Brent and 

Brian, that Mr Tarau might be under the influence of an illicit drug.  He gave 

evidence at the hearing and confirmed that he was.  The constables said that his eyes 

were dilated and they said they were concerned that there may be other people in 

need of assistance in the property.  Mr Tarau was not particularly responsive but he 

confirmed his name and he indicated to the constables that he had come from the 

defendant’s address. 

[4] Constable Brent said that he gestured to her that he had come from inside the 

unit directly behind him.  The door was open and so she went to the door, knocked 

and yelled if anyone was there.  There was no answer and so she entered, she said, 

for reasons concerning the welfare of any occupants.  When there she found 

Annastasia Lewis, a defendant who has been jointly charged with Mr Tarau.  She 

was asleep in her bed.   

[5] On the way to the bedroom Constable Brent had seen what she considered to 

be cannabis on the kitchen bench.  The defendant was subsequently arrested and has 

been charged with Mr Tarau with a number of offences relating to stolen items found 

at the property, including a toolbox, a laptop and an electric bike valued at $13,800.  

There are also various drug offences concerning methamphetamine, and instruments 

used for the consumption of methamphetamine, as well as possession of cannabis 

plant.  The charges on which Mr Tarau was jointly charged with the defendant are 

principally the various receiving charges.  He has pleaded guilty to those charges.  

[6] The issue is whether the police had sufficient cause to enter the property 

without warrant because of a concern to the life or safety of any person in the 

property that required an emergency response.  That is the wording of s 14(2)(b) of 

the Search and Surveillance Act 2012.   

[7] Counsel for the police filed submissions and submitted that the police were 

justified in entering as Mr Tarau’s presence at the entrance to the property was 

unusual.  He was in a disorientated state and appeared to be under the influence of 

alcohol or drugs and had gestured that he had come from the unit directly behind 

him, for which the door was open.  The police submit that it was reasonable in those 



 

 

circumstances for the police to make the enquiry they did by going to the property to 

see whether there was any occupant in that property who was in need of assistance 

because of any risk to their life or safety. 

[8] In Herlund v Police [2015] NZHC 1767 Whata J considered a search where 

the police had searched a motel unit following a report that a woman had been seen 

climbing onto the balcony attached to a room after an assault.  However, the police 

also had information at that time that the woman had left the premises and in those 

circumstances His Honour found that the police did not have reasonable grounds to 

suspect there was risk to the life and safety of any person in the unit.  He said at 

paragraph 23, "The reasonableness of the grounds needs to be realistically assessed 

in the light of the circumstances confronting the constable at the time of the entry."  

He also referred to a decision of the Court of Appeal in Ashby v R [2013] NZCA 631 

where the police attended premises following advice that a male was in distress and 

entered the property notwithstanding the unwillingness of the male occupant to allow 

them entry.  He had assured them that there was no one else in the property.  The 

Court found that the police were not obliged to accept an assurance in those 

circumstances and were entitled to satisfy themselves that there was no risk to the 

life or safety of any person on the premises. 

[9] In my view, having regard to the unusual circumstances of finding a man 

clearly under the influence of either an illicit drug or alcohol and in a disorientated 

state, with the door to the property open and with an indication from Mr Tarau that 

he had come from that property, the police were entitled to satisfy themselves that 

there was no one else in the property whose safety needed to be confirmed and they 

were entitled to check to see whether any occupant there was in a similar distressed 

state needing medical attention.   

[10] There was an ambulance and ambulance officers at the site attending 

Mr Tarau and it was not unreasonable for them to be concerned for the wellbeing of 

any other potential occupant of the premises.  Consequently I find that the entrance 

to the premises was lawful.   



 

 

[11] Even had I not done so I would have found that the evidence could be 

admitted under s 30 Evidence Act 2006.  I accept had I found the entry to be 

unlawful that a significant right would have been breached, namely the right to be 

secure in the bedroom of one’s home from an unlawful search which would have 

counted in favour of excluding the evidence.  However, the search revealed a number 

of items of stolen property.  Mr Tarau has pleaded guilty to offences in relation to 

that property and accordingly the nature and quality of the improperly obtained 

evidence was such that it would have compelled admission.   

[12] I would not have found that there was any element of bad faith.  The police 

had very real concerns as to the welfare of any other occupant of the property that 

Mr Tarau had told them he had come from and the circumstances justified those 

concerns.   

[13] The offence for which the defendant is charged in relation to the joint charges 

of receiving the electric bike and the HP laptop are serious charges each carrying a 

maximum sentence of imprisonment of seven years and consequently that would 

have compelled the admission of the evidence.  I accept there is no alternative 

remedy other than the exclusion of the evidence which could adequately provide 

redress to the defendant in the event that I found the search was unlawful.    The 

impropriety I would have found was necessary to avoid the possibility of injury to 

the welfare of others given the circumstances although it would not have gone so far 

as to avoid apprehended physical danger to the police or others and there was no 

urgency in obtaining the improperly obtained evidence.   

[14] However, in undertaking the balancing exercise due to the compelling nature 

of the evidence, the seriousness of the offending and the circumstances, and in 

particular the absence of bad faith, I would have admitted the evidence but have no 

need to exercise my discretion as I find that the warrantless search was authorised by 

s 14 Search and Surveillance Act 2012.  Accordingly, the challenge fails. 

 

 
 
B A Gibson 
District Court Judge 
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