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NOTES OF JUDGE S B EDWARDS ON SENTENCING

 
 

[1] Neville John Williams you appear for sentence on a charge of driving with 

excess breath alcohol, third or subsequent.  The offending occurred on 11 March this 

year when you were driving in Otaki at around 1.15 pm in the afternoon.  Your 

evidential breath test reading was 648 micrograms of alcohol per litre of breath.   

[2] What makes your position serious today is that this is your sixth conviction 

for this type of offending.  However, the most recent, was in 2004.  The other four 

date back to 1998 and 1990.  For a sixth conviction for driving with excess breath 

alcohol imprisonment is an available, and in many cases inevitable, outcome.  

However, in your case the recommendation of the pre-sentence report is for that to 

be commuted to a sentence of home detention.   



 

 

[3] Your counsel, Mr O’Connor, has filed helpful submissions in support of this 

and the prosecution has indicated they would not oppose a sentence of imprisonment 

being commuted to home detention.  Your counsel submits, with reference to two 

recent High Court decisions, that the appropriate starting point is in the region of 

nine months’ imprisonment.  Those cases are Noble v Police1 and Carran v Police.2

[4] However, overall I consider counsel is correct and the appropriate starting 

point is one of nine months’ imprisonment.  You are entitled to a discount for your 

guilty plea which reduces that to seven months’ imprisonment.  The next question is 

whether or not that should be commuted to home detention.  There is no presumption 

either way for any type of offending.  What is required in each individual case is to 

consider the seriousness of the offending, the relevant purposes and principles of 

sentencing that apply and then decide whether home detention is an appropriate and 

adequate sentence.   

  

They were similar cases to yours in that each of those offenders had a number of 

previous convictions for driving with excess breath alcohol but the majority of them 

were in the past and there had been a significant gap between the earlier convictions 

and the offences for which they were being sentenced.  In those cases the levels were 

also an important feature at sentencing.  While yours on this occasion of 648 is in the 

moderate range, what has to be factored in to my decision is the fact that the legal 

limit is now 250 not 400.  That was not the case at the time those two appeals were 

decided.   

[5] The pre-sentence report assesses you as having a moderate to high ability to 

comply with a sentence imposed upon you.  You are motivated to comply with a 

sentence of home detention.  Probation do not support a custodial sentence being 

imposed because of the significant gap since your last convictions and because of the 

positive changes you have made over the last six years.  You are fortunate in your 

employment and your employer.  They have agreed to support you to continue in 

your employment but also to take steps to assist you to get a limited licence given 

you work as a truck driver.  If that is not able to occur they are willing to keep you 

on in a different role with the company until you are able to drive again.  You are 

                                                 
1  Noble v Police [2012] NZHC 800. 
2  Carran v Police [2013] NZHC 1450. 



 

 

indeed very fortunate to have an employer who is willing to accommodate you in 

that way.  The fact the company has GPS monitoring means you are able to continue 

in your employment while subject to home detention and you are fortunate in that 

regard also.   

[6] You are also considered by Probation to be motivated to engage and complete 

an alcohol and drug assessment, alongside a drink driver’s programme.  Those 

matters can be dealt with through a sentence of home detention with post-detention 

conditions.  All of those factors point towards home detention being the appropriate 

outcome and I am satisfied that it is.  I am going to impose some community work as 

well.  That will enable you to pay back to the community in a positive way.   

[7] Seven months’ imprisonment equates to a period of around three and a half 

months on home detention and that is the sentence I will impose.  You are sentenced 

to home detention for three months and two weeks.  It is to be served at your 

residence at [address deleted].  The special conditions of the sentence are set out in 

the pre-sentence report.  Standard and special post-detention conditions will apply 

until six months after the detention end date.  The special post-detention conditions 

will be numbers two and three of the special conditions that will apply through your 

sentence.  They relate to a alcohol and drug assessment and counselling and any 

other counselling or programmes your probation officer directs you to attend. 

[8] You are also sentenced to 100 hours of community work. 

[9] Lastly, you are disqualified from holding or obtaining a driver’s licence for a 

period of 14 months.  That will start today, 27 May 2016.   

 

 

S B Edwards  
District Court Judge 
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