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NOTES OF JUDGE A-M J BOUCHIER ON SENTENCING

 

 

[1] I have received written submissions from both parties and the defendant has 

pleaded guilty to 21 charges of tax evasion.  As the submissions for the Department 

point out the maximum penalty available is a term of imprisonment not exceeding 

five years for each of the offences and also a fine or both and the fine maximum is 

up to $50,000.  Clearly these are charges which the legislature intends to be taken 

seriously.  There is one charge that has got a lesser fine but, given the amounts that 

are available, that is kind of here nor there. 

[2] The background is then set out in the prosecutor’s submissions to me.  That 

in the defendant registered for GST on 11 November 2013 in the name of a florist 

business and that between 11 November 2013 and 1 April 2015 she knowingly filed 

10 false GST returns for that florist business.  On 7 June 2014 she registered a 

second business, which was a purported takeaway business, which was a fictitious 



 

 

business and between 23 June 2014 and 1 April 2015 she filed 12 false GST returns 

for that business and 22 false GST returns in the name of the florist and 21 in the 

name of Spudtacular.  The total amount that she received was $74,303.76. 

[3] The prosecution then refers to the relevant purposes and principles of 

sentence under ss 7 and 8 Sentencing Act 2002 and then noting the aggravating and 

mitigating factors.  The aggravating factors of the offending are a financial loss to 

the Crown and community of $74,303.76, a breach of trust of the self-assessed tax 

system which relies heavily on the honesty of tax payer, premeditation on the part of 

the defendant and in particular the claiming of the false GST returns and the 

fictitious company and the duration of the offending which defence counsel has 

submitted was 16 months. 

[4] The relevant mitigating factors applicable to the defendant are co-operation, 

an early admission of wrongdoing, early guilty plea and she has now repaid $500 

towards this and has no previous convictions. 

[5] Various authorities are then referred to and in particular a case of R v Adams 

CA313/05, 12 April 2006 which noted that, “Defrauding the Revenue is not a 

victimless crime but a criminal activity which ultimately affects the whole of society 

and requires a sentence combining accountability and denunciation.”  There are 

further cases which are referred to where broadly similar appellations of this crime 

are set out, one being straight theft from the community.  There are then cases 

supplied by the Commissioner which are designed to assist the Court with coming to 

a penalty and R v Allan [2009] NZCA 439 and Barron v Commissioner of Inland 

Revenue [2014] NZHC 2249 are referred to. 

[6] The starting point, therefore, in the Commissioner’s submissions is 

15 months’ imprisonment.   It is broadly similar, this kind of offending, with the 

cases of Moon, R v Allan and Barron v Commissioner of Inland Revenue because of 

the amount of tax evaded.  There are some further issues as far as the various cases 

which the Commissioner then discusses. 



 

 

[7] A discount of 25 percent for an early guilty plea would be appropriate.  A 

small discount for previous good character and co-operation and it is an 

acknowledgement that her co-operation could be taken as an indicator of remorse.  

So an end sentence of approximately nine to 10 months’ imprisonment would be 

appropriate which could be then translated into a term of home detention of about 

five months, with or without a period of community work. 

[8] I have questioned counsel about a possible reparation order.  Of course the 

Commissioner has other methods of obtaining repayment available to it and it has 

been agreed, in discussions between both counsel for the informant and defence 

counsel, that an order for reparation in the sum of $30,000 would be appropriate and 

then possibly the Commissioner may take bankruptcy proceedings against the 

defendant. 

[9] The defence submissions are that the summary of facts is broadly accepted 

and noted that the florist company was a sole trader operating a small business in 

Whangamata and the acknowledgement that the other business, Spudtacular, was 

fictitious.  There are then some points taken about the voluntary disclosure and tax 

order which the prosecutor takes some issue with.  However, what can be said is that 

there has been some co-operation and that there has been an early guilty plea. 

[10] The personal circumstances that the defence submissions set out is that the 

defendant is no longer operating any business, presents no ongoing risk to the 

revenue, her income is derived via wages from employment and she is working six 

nights a week at a restaurant and nine days per fortnight as a housekeeper in a rest 

home.  She lives with her elderly parents, her partner, their son and nephew.  

Therefore, considering the principles of sentence the Court needs to identify a 

starting point after assessing the gravity of the offending, including any mitigating or 

aggravating factors regarding the offence, and then the offender and making any 

allowance for those plus any extraordinary remorse and then a discount of 

25 percent.  As is stated there is no tariff case for tax evasion and defence set out in 

paragraph 19 factors that the Court can consider, 16 months the offending took place 

over. 



 

 

[11] The mitigating features are the remorse shown and early guilty plea and the 

offer to pay $30,000, her previous good character and a reference which is supplied, 

her lack of any previous convictions for dishonesty and then the family 

circumstances.   

[12] The defence then distinguish some of the cases which have been supplied, 

R v Allan in that case the person pleaded not guilty.  Barron v Commissioner of 

Inland Revenue there were more charges (42) and evasion spanning five years and 

36 previous tax evasions convictions.  Nevertheless the defence submit 

Barron v Commissioner of Inland Revenue usually highlights the range of sentencing 

outcomes for similar offending which the Commissioner accepted would ordinarily 

result in a community-based sentence being imposed.  Further cases are then cited to 

the Court Commissioner of Inland Revenue (CIR) v Dempsey HC Wellington 

CRI-2010-485-89, 5 October 2010, Commissioner of Inland Revenue (CIR) v Kamal 

[2015] NZHC 3095. 

[13] It is submitted that a final sentence of home detention or community 

detention (and the Commissioner voices opposition to anything other than home 

detention I note) but home detention is what is sought ultimately with a starting point 

of imprisonment of 12 to 15 months.  Applying a 25 percent discount for an early 

guilty plea and a further eight percent discount is available for reparation to be paid 

and co-operation, including genuine remorse and insight, so an end point of eight to 

10 months would be appropriate and then home detention. 

[14] The pre-sentence report indicates the defendant is aged 43.  She is assessed as 

being a low risk of re-offending and low risk of harm to others.  It is stated that she is 

focussed on repaying the debt to the Inland Revenue.  Gambling was the problem 

which precipitated this offending.  She maintained she kept her financial problems to 

herself and no one else was aware of her offending.  She expressed remorse, which 

was considered genuine.  She understands the seriousness of the convictions and the 

possibility of a custodial sentence but home detention could be complied with. 

[15] The probation officer writing the report at the time had not received 

responses from police and Child, Youth and Family regarding any concerns.  I am 



 

 

now advised by the probation officer in Court today that no concerns have been 

expressed by either of those entities.  So the sentencing can, as far as they are 

concerned, proceed. 

[16] Her personal circumstances are then set out and her current work that she is 

undertaking, which I have already referred to.  She has not, she said, gambled since 

the offending.  The proposed address is available and that is agreed as being suitable.  

I have also queried from the probation officer whether her work would interfere with 

a sentence of home detention.  I am advised that it can be managed. 

[17] Having set out the reparation order in the sum of $30,000 should be made, I 

am of the view that we start out with the sentencing by making that order for 

reparation to the Commissioner. 

[18] Then considering the sentence which the Court should consider.  There is a 

start point of imprisonment, quite clearly.  I am of the view that a sentence of 

imprisonment start point should be 12 months, taking into account the amount which 

is involved but also balancing that with the following factors.  Certainly an 

aggravating feature is the length of time and the amount of money regarding the 

offending.  The mitigating factors regarding the offender are that she has no previous 

convictions, she has pleaded guilty at an early opportunity and she has co-operated 

with the Department.  Remorse needs to be, in my view, extraordinary remorse and 

extraordinary remorse is something which does not often occur in a way that can be 

easily pointed out.  Whilst I accept that there has been remorse expressed I do not 

consider that it falls into the category of extraordinary remorse.  So, accordingly, the 

discount available, in my view, is 25 percent which takes it down to nine months’ 

imprisonment.   

[19] Therefore, when coming to the consideration of home detention, which I am 

of the view is a suitable sentence given this defendant’s particular background and 

circumstances and the efforts that she is making to pay off the amount, I then am of 

the view that the generally accepted halving of a sentence of imprisonment is 

appropriate here and that, therefore, there should be four and a half months of home 



 

 

detention which is the sentence so imposed to take place at the approved residence in 

Whangamata.  The conditions are:   

(a) To attend and complete counselling to address problem gambling to 

the satisfaction of the probation officer and programme provider. 

(b) To attend and complete such counselling, programme or treatment to 

address identified offending behaviour as may be directed by the 

probation officer and to the satisfaction of the probation officer and 

programme provider. 

[20] I have considered the issue of whether there should be community work also.  

I am of the view that that should not be ordered here given the amount of paid work 

that the defendant is undertaking with a view to payment of the reparation. 

 

 

A-M J Bouchier 

District Court Judge 


