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NOTES OF JUDGE D G SMITH ON SENTENCING 

 

 

[1] Mr Kolofale, you are appearing for sentencing today on four charges.  The 

first is a charge of aggravated robbery, which occurred on 19 December 2015 when 

you, together with Thomas Pokaia, robbed Mr Head of his Subaru motor vehicle. 

[2] The summary of facts showed that Mr Head was living in his vehicle since 

October of last year.  That was not a matter known to you, but he had been sleeping 

in his vehicle in public areas, had all his worldly possessions with him in his vehicle.  

On Friday, 18 December at about 10.30 pm, he drove his vehicle to the rest area near 

the Manawatu River at Ashhurst and locked up the doors and windows, settled down 

in his sleeping bag to sleep for the night. 

[3] At approximately 5.00 am on Saturday, 19 December, you and Mr Pokaia 

arrived at the same parking area and parked your vehicle immediately behind his 



 

 

vehicle.  You then approached Mr Head’s vehicle in an attempt to wake him by 

hitting your fists against the car.  When he woke he became fearful for his safety, 

started his vehicle and tried to drive off, but he was prevented from doing so because 

you had parked directly behind him, blocking his only exit.  He wound his window 

down to speak a little to you and you managed, the two of you, to prise the window 

open far enough to unlock the doors and drag him out of the car.  He had removed 

the keys from the ignition and was holding onto them.  The two of you began to 

punch him and he managed to get up and run a short distance before he was tackled 

by your associate and fell to the ground and there he was punched and kicked and 

the keys were pulled from his hand by you.  Both you and Mr Pokaia got into that 

vehicle and you drove off leaving the other people that were with you in the other 

vehicle.  He was left lying there. 

[4] Taken, including all his possessions in the vehicle, were his passport, wallet, 

credit cards, clothing and his personal belongings.  As a result Mr Head has had a 

painful and swollen right index finger and bruising and abrasion to the side of his 

head.  In his victim impact statement he says that he was shocked and scared.  He did 

not know if you were going to stop assaulting him or not and he was concerned that 

he was going to get out of it alive.  While he has had some of his belongings 

returned, he is now in a situation that he has been bereft of those.  The right index 

finger was broken near one of the knuckles, which was shown on an X-ray, and his 

neck was stiff.  Whilst he is pleased to get his car back he continues to be shocked by 

the whole event. 

[5] The second charge is one of conversion, which occurred the next day.  You 

are charged and have pleaded guilty to dishonestly and without claim of right, but 

not to be guilty of theft, taking a Toyota Corolla worth $1500. 

[6] At about 1.30 am on Sunday 20 December the owner of that vehicle returned 

to his car and found you sitting on the bonnet of his car and after a discussion he 

agreed to give you and your associate a ride home.  In arriving at his address, he was 

physically confronted by you and you took the keys to his car and told him that it 

was now your car.  He, fearing for his safety, ran off down the street.  You were 

located at about 2.15 am on Main Street driving that vehicle. 



 

 

[7] Those matters occurred while you were on release conditions.  The two other 

charges you have are that having been released on 26 August last year you breached 

your release conditions in that you were away from your address between 10.00 pm 

to 6.00 am on 20 December and on the same date you were found then to have 

consumed alcohol, also in breach of the release conditions. 

[8] The lead charge, clearly, is the aggravated robbery matter.  In considering 

how to start with this matter I need to point out to you that the purposes of 

sentencing are such that I need to hold you to account and to deter you from such 

behaviour in the future.  I have heard Mr Winter’s submissions and concerns as to 

your past and the way in which these have matters impacted on you and I will take 

those into account.  But when sentencing you I need to take into account the gravity 

of the offending and attempt to be consistent with the level of sentencing in similar 

type matters. 

[9] The lead case in terms of starting to discuss what a starting point should be 

for the aggravated robbery is the Court of Appeal’s decision in R v Mako [2000] 

2 NZLR 170 and I have had referred to me in submissions the cases of Ross v Police 

[2014] NZHC 2388, by Mr Winter, Sika v R [2011] NZCA 376 and also Maihi v R 

[2013] NZCA 69. 

[10] The factors which I take into account in coming to a starting point is, as 

accepted by Mr Winter on your behalf, that offence involved actual violence in that 

you had the defendant punched and he was kicked, he was dragged from the car.  

The offence was committed while you were still under a sentence, that there was a 

loss to the victim in that he lost his car for a period of time and all his worldly 

possessions, that he was vulnerable in the sense that he was alone in a car at night in 

a remote location.   

[11] I accept Mr Winter’s submission that the premeditation was slight in that it 

seems to have occurred to you when you came upon the car, rather than going out 

looking for Mr Head at that location.   



 

 

[12] The fact that you have had previous convictions in the Youth Court is 

relevant to some extent, but not in terms of an uplift. 

[13] The conclusion I come to, taking into account all those matters, is that the 

appropriate starting point for the aggravated robbery is three and a half years. 

[14] That three and a half years needs to be increased to take into account the 

actions that were involved in the taking of the Toyota Corolla.  In my view, the 

appropriate uplift there is six months and that brings me to a total starting point of 

four years.  I believe that should encompass the breach of release conditions because 

in part these matters occurred while you were, in fact, breaching your release 

conditions and looking at the totality of the offending I do not think that should add 

anything to the starting point. 

[15] There has been made a point by Mr Winter that when you were arrested you 

assisted the police fully, you named your associate and that there was, in fact, 

remorse, although not noted by the report writer.  I am prepared to accept that.  In 

terms of that four year starting point, you should be entitled to a discount of 

six months for that. 

[16] You then from that remaining three and a half years are entitled to a 

25 percent discount for your guilty pleas, which is 10 months – if I have my maths 

right – and that leads me to a total sentence of two years and six months for all 

matters.  The sentence of two years and six months is entered for the charge of 

aggravated robbery. 

[17] That matter is under s 235 and is a matter which comes under the definition 

of serious violence offences and requires you to be given a first strike warning.  

Given your conviction for aggravated robbery you are now subject to the 

three strikes law and I am going to give you a warning of the consequences of 

another serious violence conviction.  You will also be given a written notice 

outlining those consequences which lists what is deemed to be a serious violent 

offence: 



 

 

(a) If you are convicted of any serious violent offences, other than 

murder, committed after this warning and if a Judge imposes a 

sentence of imprisonment, then you will serve that sentence without 

parole or early release. 

(b) If you are convicted of murder committed after this warning, then you 

must be sentenced to life imprisonment and that will be served 

without parole unless it would be manifestly unjust.  In that event, the 

Judge must sentence you to a minimum term of imprisonment. 

[18] On the charge of conversion of the Toyota Corolla, you are sentenced to one 

year imprisonment, concurrent.   

[19] On both of the charges of breach release conditions, you are sentenced to one 

month’s imprisonment, also concurrent, so the total sentence is two years and six 

months. 

[20] As to reparation, I am concerned about ordering reparation which will create 

a cycle. 

(a) The defendant will never get paid. 

(b) It is likely to lead to Mr Kolofale ending up in some other criminal 

activity in an attempt to respond to the pressure to pay. 

[21] An order of reparation will just be false hope for Mr Head.   

 

 

D G Smith 

District Court Judge 


