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RESERVED DECISION OF JUDGE S B EDWARDS 

[On applications for pre-trial orders under s 101 of the  

Criminal Procedure Act 2011] 

 

[1] Keith Jock Wickliffe faces three representative charges of blackmail, three 

charges of doing an indecent act with a young person (two representative), two 

charges of threatening to kill (one representative) and a charge of making an intimate 

visual recording. 

[2] The alleged offending took place on the internet between 1 August 2012 and 

28 February 2014.  The three complainants are teenage girls who were all under the 

age of 16 at the time.  Two of the complainants live in New Zealand while one lives 

in Canada.   

[3] Argument was heard on three Crown pre-trial applications on 21 April 2016: 



 

 

a) An application pursuant to ss 105 and 107 of the Evidence Act 2006 

for directions that the complainants give their evidence at the trial in 

an alternative way.  The Crown seeks directions that the New Zealand 

complainants give their evidence-in-chief by way of a video record of 

interview and then be cross-examined and re-examined via CCTV 

from a location outside the trial courtroom.  The directions sought for 

the Canadian complainant are that she give viva voce evidence and be 

cross-examined by way of CCTV from an appropriate place outside 

the courtroom, in Canada. 

b) An application pursuant to ss 103 and 105 of the Act for directions 

that four other witnesses resident in Canada give their evidence via 

CCTV from an appropriate place in Canada.     

c) An application pursuant to s 101 of the Criminal Procedure Act 2011 

for an order ruling the evidence of the three complainants cross-

admissible on a propensity basis. 

[4] The defendant opposes all of the Crown’s applications. 

[5] Due to the proximity of the trial (it has a firm fixture as the first trial in the 

week commencing 13 June 2016) I delivered my rulings on the mode of evidence 

applications on 17 May 2016.  This was to give the Crown sufficient time to make 

the necessary arrangements in relation to the overseas witnesses and to avoid any 

delay to the trial proceeding as scheduled.   

[6] My rulings on the mode of evidence applications were as follows: 

a) I allowed the Crown’s application in relation to the complainants and 

directed that: 

(i) the New Zealand complainants give their evidence-in-chief by 

way of their video records of interview and then be cross-



 

 

examined and re-examined via CCTV from a location outside 

the trial courtroom; and    

(ii) the Canadian complainant give viva voce evidence and be 

cross-examined by way of CCTV from an appropriate place 

outside the courtroom, in Canada. 

b) I allowed the application for the four other witnesses resident in 

Canada to give their evidence in an alternative way and directed that 

in the event they are required to give oral evidence, (i.e. if their 

evidence cannot be adduced by way of agreed written statement or 

notice of admitted facts) they give their evidence via CCTV or AV 

link from an appropriate place in Canada.  As I noted to counsel at the 

hearing, I do not consider I am required to specify what that 

“appropriate place” should be.    

[8] These are my reasons for those rulings, together with my decision on the 

Crown’s propensity application. 

Alleged offending 

Complainant 1 (Jazmine Adelaide) 

[7] The complainant Jazmine Adelaide was 12 years old when she came into 

contact with the defendant on Facebook.  She told the defendant she was 13.  They 

communicated via Facebook and Skype.  The defendant identified himself online as 

“Nathan XD”, “Nate” and “Nathan Brownkeez”.  In June 2012, the defendant 

persuaded Jazmine Adelaide to send him photos of herself in various states of 

undress.  He then threatened to post the photos on the internet if she did not make 

videos of herself masturbating. 

[8] Between February 2013 and February 2014, the defendant communicated 

with Jazmine Adelaide via Skype.  He watched and directed her masturbating by 

typing instructions to her while watching her on a webcam.  He then threatened to 



 

 

post the videos he had made on-line if she did not perform further sexual acts on 

herself.  Jazmine Adelaide never saw his face or heard his voice. 

Complainant 2 (Andra Devon) 

[9] Andra Devon lives in Canada.  She met the defendant on a chatsite called 

BlogTV when she was 14 years old.  He called himself “Foltan” or “Raining Goats”. 

[10] During a chat session in October 2012, the defendant persuaded Andra Devon 

to pull down her pants and expose her underwear to him.  A short time later, Andra 

Devon undressed in her bedroom, unaware the webcam was still on and streaming 

live to the internet.  The defendant recorded footage of Andra Devon and threatened 

to post it on the internet if she did not masturbate on camera in front of him.  She 

refused. 

[11] Over the following months, the defendant continued his threats to post the 

images on-line if Andra Devon did not expose herself or masturbate.  He also 

threatened to post the footage to a number of websites, including one belonging to 

her High School.   

[12] On 6 April 2013 the defendant threatened to kill Andra Devon’s parents and 

siblings if she continued to “play games”.      

[13] Andra Devon told a school counsellor what had been happening, which 

eventually led to Interpol contacting the New Zealand Police. 

Complainant 3 (Rosemarie Bobbie) 

[14] Rosemarie Bobbie met the defendant on a chat site when she was 14 years 

old.  They later started to communicate by Skype.  He introduced himself as “Foltan” 

and later said he was “Nate”.  The defendant persuaded Rosemarie Bobbie to 

produce video footage of herself in a sexually explicit pose and send it to him. 

[15] During 2013, the defendant had Rosemarie Bobbie produce a number of 

other videos and images, including of her masturbating, and send them to him.  He 



 

 

threatened to post the footage/images he had to websites if she did not comply.  He 

also threatened to send a link to one of the videos Rosemarie Bobbie had made to 

YouTube. 

[16] On one occasion the defendant streamed a video of Rosemarie Bobbie 

masturbating to a live chat room which a number of other male users were watching.    

[17] On a number of occasions, the defendant threatened to kidnap Rosemarie 

Bobbie and to kill her family. 

[18] In October 2013, the defendant turned the camera on his computer on.  A 

detective conducted a formal identification procedure with Rosemarie Bobbie on 25 

July 2014.  Rosemarie Bobbie identified a photograph of the defendant from a 

montage of eight photographs shown to her. 

Mode of evidence – the complainants 

[19] Section 107 of the Evidence Act applies to all three complainants, as they 

were all under the age of 18 when this proceeding commenced.
1
   

[20] Section 107 requires the prosecution to apply for directions about the way in 

which a child complainant is to give evidence-in-chief and be cross-examined.  

There is no requirement for child complainants to meet the type of additional 

qualifying grounds which apply to adult witnesses under s 103(3) before directions 

can be made that the witness give evidence in an alternative way.  The provision for 

mandatory applications and the omission from s 107 of a list of grounds for making 

directions has been said to clearly reflect the view that:  

…the potential benefits of child complainants giving evidence in an 

alternative way are sufficiently compelling that the Court must consider that 

possibility in all such cases.
2
        

                                                 
1
  See the definition of “child complainant” in s 4 of the Act.  Andra Devon and Rosemarie Bobbie 

both recently turned 18 while Jazmine Adelaide is 17 years of age. 
2
  Police v Morton HC Wellington CRI-2009-485-51, 20 May 2009, Clifford J, at [38].  The Evidence 

Amendment Bill 2015 proposes to replace the current s 107 with a statutory presumption 

(expressed as an “entitlement”) that a child witness in a criminal proceeding will give evidence 

in one or more alternative ways.  Any application for a child witness to give evidence in the 

ordinary way will have to be determined by a Judge.   



 

 

[21] When considering an application under s 107(1), the Judge must have regard 

(under s 107(4)) to:     

(a) the need to ensure— 

(i)  the fairness of the proceeding; and 

(ii)  in a criminal proceeding, that there is a fair trial; and 

(b)  the views of the witness and— 

(i)  the need to minimise the stress on the witness; and 

(ii)  in a criminal proceeding, the need to promote the recovery of a 

complainant from the alleged offence; and 

(c)  any other factor that is relevant to the just determination of the 

proceeding. 

[22] In R v M,
3
 the Court of Appeal confirmed that the evidence of child 

complainants will normally be given be way of video record (if there is one) unless 

there are exceptional circumstances.   

[23] One reason the Court gave for this was that video interviews are conducted 

nearer the time of the alleged offending, thus increasing likely reliability.  It also 

considered that video records reduce stress on a complainant and would aid recovery 

in terms of s 107(4)(b)(i) and (ii).
4
  Further, the Court confirmed that fairness of the 

trial includes fairness to all parties, including the Crown and the complainant(s).  It 

cited (at [40]) the High Court decision in R v Kahui, where Hugh Williams J referred 

to “the community’s deep interest in trials being fair” as including “witnesses being 

able to give evidence in a manner which best presents the issues in a trial to a jury or 

judge”.
 5

      

[24]   The Court of Appeal has recently confirmed the distinction made in R v M 
6
 

between the question of whether a video record is used in evidence (an admissibility 

issue) and “pure” mode of evidence decisions (such as whether evidence should be 

given from behind a screen).
7
   

                                                 
3
  R v M (CA590/2009) [2009] NZCA 455. 

4
  At [39]. 

5
  R v Kahui HC AK CRI 2006-057-1135 10 July 2007 at [15]. 

6
  R v M, above n 4, at [31].  

7
  R v Miller [2016] NZCA 183 at [16]-[18]. 



 

 

[25] In this case, it is important to note that while the use of the video records of 

Jazmine Adelaide and Rosemarie Bobbie as their evidence-in-chief is opposed, the 

defendant has not raised any concerns about the reliability of that evidence or the 

way in which the interviews were conducted.  The focus of counsel’s written and 

oral arguments was on opposing directions that the three complainants (and the other 

Canadian witnesses) give evidence via CCTV from outside the courtroom. 

[26] There is no good reason in this case for departing from the general principle 

that the evidence of child complainants should be given by way of video records.  I 

am satisfied that for Jazmine Adelaide and Rosemarie Bobbie, giving their evidence-

in-chief in this way is likely to minimise stress on them and promote their recovery 

from the alleged offending. 

[27]   Further, the use of the video records is likely to produce more reliable 

evidence.  Both complainants were interviewed in July 2014, about events that 

started in 2012 and 2013.  By the time the trial begins, almost two years will have 

passed since their evidence was recorded.  As Mr Blaschke noted in oral argument, 

their evidence is about a progressive series of events over time, rather than a single 

incident.  The defendant cannot point to any unfairness arising for him from the use 

of the video records and I am satisfied it is the best evidence available to assist the 

jury. 

[28]  These arguments apply with equal force to the application for directions all 

three complainants give their evidence via CCTV from a location outside the 

courtroom.  The complainants were between 12 and 14 years of age when the alleged 

offending started.  Jazmine Adelaide is still 17 years of age while Andra Devon and 

Rosemarie Bobbie only turned 18 in recent months.  They are expected to give 

evidence about sexual matters, including being blackmailed into performing sexual 

acts.  The evidence produced will include images of them taken or recorded by the 

defendant and intimate text messaging.   

[29] Given their ages and the highly personal and embarrassing nature of the 

evidence, it is axiomatic that giving their evidence from outside the courtroom is 

more likely to minimise the stress on them and promote their recovery, than if they 



 

 

are required to give evidence in the courtroom setting.  For Andra Devon, requiring 

her to be present in the courtroom would involve the additional stress of travelling 

the long distance from Canada to New Zealand (a country she does not appear to 

have even visited before). 

[30] In R v GJ, Katz J noted there have been numerous judicial observations in 

recent years to the effect that there is little or no evidence that the use of video links 

significantly affects a jury’s ability to assess credibility.
8
  She referred to the decision 

in R v Wong, where Hugh Williams J expressed the view that:
9
 

…There is no difference in principle between having a witness present in 

person in the witness box giving evidence and the same person being 

effectively present in the courtroom with his or her image portrayed 

electronically.  Technology nowadays is such that, even in cases where 

credibility is the issue, people commonly make judgments on such issues on 

nothing more than electronic images. 

Indeed, for many people, television and electronic media are their principal 

sources of information about the world.  They make judgments, big and 

small, political, legal and moral, largely or solely on what they see depicted 

on a screen.  So it would be odd if, in the 21
st
 century, courts were to refuse 

to use such technology and insist on compliance with an aphorism which 

long pre-dates the electronic age.       

[31] It would be even more ironic if the “technological advancements”
10

 available 

to lessen the stress on vulnerable complainants required to give evidence about 

sensitive matters were ignored in this case, given all the defendant’s offending is 

alleged to have taken place using electronic means.    

[32]  The defendant argues that the information obtained by Detective Konrad 

Tamati about the complainants’ views does not provide a sufficient evidential 

foundation for me to direct they give their evidence from outside the courtroom.  

Detective Tamati spoke with the mother of each complainant, rather than the 

complainants themselves.   

[33] Given their ages now, it might have been preferable for the detective to have 

obtained the views of each complainant direct from her.   However, the law provides 

                                                 
8
  R v G J [2014] NZHC 2276, at [55], citing (inter alia) R v Simi [2008] NZCA 515. 

9
  R v Wong HC Auckland CRI-2005-004-15296, 17 May 2006 at [55]-[56]. 

10
  Wealleans v R [2015] NZCA 353, at [30]. 



 

 

that for the purpose of determining how they are to give their evidence, they are still 

children.  It is reasonable to assume their mothers have discussed the issue with them 

and are acting on concerns shared by their daughters.  It is clear from the contents of 

Detective Tamati’s jobsheet that the mothers were aware of the ordinary way of 

giving evidence and the alternative of giving evidence via CCTV from outside the 

courtroom.                     

[34] In support of his argument, Mr Ryan relies on the Court of Appeal decision in 

Connelly v R,
11

 where the affidavit sworn by the officer-in-charge in support of an 

application for a 22 year old complainant (in a case involving alleged sexual 

offending by a relative) to give her evidence–in-chief by way of a video record was 

challenged on the basis of evidential sufficiency.  The Court of Appeal found the 

officer’s views provided a sufficient evidentiary basis for the Judge to allow the 

application, albeit by a narrow margin.  Mr Ryan submits there was even less 

information provided by the officer-in-charge in this case.  

[35] In my view, the Connelly decision is distinguishable in terms of its 

application to this case primarily because it involved an adult rather than a child 

complainant.  While s 107 refers to the views of a (child) complainant, it is routine 

and commonsense for those views to be obtained from, or in conjunction with, the 

child’s parent(s) or caregiver.  Police officers not specifically trained in interviewing 

children could leave themselves open to criticism for questioning children direct 

about their views, particularly very young children.           

[36] In addition, the Connelly case concerned an application for the complainant 

to give her evidence by way of a video record in circumstances where the defence 

anticipated she would not make or confirm her allegations if required to give 

evidence orally.  There is nothing of that flavour here; rather this case involves the 

straightforward assessment of the likely impact on these complainants of requiring 

them to give their evidence in the courtroom setting.   

[37] I consider that the principles and policies behind s 107 and the way the 

provision is structured allow the benefits of alternative ways of giving evidence to 

                                                 
11

  Connelly v R [2012] NZCA 41. 



 

 

child complainants (in particular in terms of minimising stress and aiding recovery) 

to be assumed, even in the absence of clearly articulated views from the 

complainants themselves.
12

 

Mode of evidence – the Canadian witnesses 

[38]  The remaining alternative mode of evidence application involves four other 

prosecution witnesses who reside in Ontario, Canada.  The qualifying ground for 

each of these witnesses under s 103(3)(i) of the Act is their absence from New 

Zealand. 

[39] The first of those witnesses is Andra Devon’s mother.  If required, she will 

give evidence confirming Andra Devon’s date of birth. The evidence of the 

remaining three witnesses, Jeremy Dann, Andrew Mitchell and Andrew Chapman, is 

concerned with the chain of custody and initial analysis of Andra Devon’s computer 

and with the service of subpoenas on the internet service providers Skype and Blog 

TV. 

[40] While the application is opposed, the defendant has not suggested how 

allowing the witnesses to give their evidence via CCTV from Canada would impact 

upon his fair trial rights.  The only concern raised in counsel’s submissions was the 

appropriateness of the witnesses’ residences as the proposed locations for the video 

links. 

[41] Having reviewed the formal statements of these witnesses, it is not clear to 

me why there should be any requirement for them to give oral evidence at all.  With 

the possible exception of Mr Mitchell, who undertook the initial analysis of the 

computer, it seems to me their evidence could be adduced by way of agreed written 

statement or notice of admitted facts.  I am particularly concerned about the 

suggestion that the mother of a teenage complainant should be required to travel 

                                                 
12

  This is not to suggest that steps should not be taken to obtain the complainant’s views.  As it is 

routine for child complainants to give evidence by CCTV from outside the trial court room, it is 

perhaps understandable that in this case the Crown was not expecting its applications to be 

opposed.  However, once the defendant confirmed the applications were opposed and a hearing 

date was scheduled, steps should have been taken to obtain the complainants views before (not 

after) the hearing.  In terms of best practice, Connelly v R, at [9], contains useful guidance on 

how the prosecution can place a complainant’s views more directly before the Court.  



 

 

from Canada to confirm when she gave birth.  Even if the issue is disputed, any such 

requirement would damage the credibility of our legal system in overseas 

jurisdictions.   

[42]  In the event any of the witnesses who reside in Canada are required to give 

oral evidence, I am satisfied there is no justification for requiring them to travel to 

New Zealand, given there is an available, alternative way for them their evidence 

which does not prejudice the defendant’s fair trial rights in any way. 

[43] As discussed with counsel at the hearing, I do not consider s 105 requires me 

to specify what the “appropriate” location or locations in Canada from which the 

witnesses should give their evidence are, but the Crown has already conceded that 

the original proposal for the witnesses to give evidence from their homes should be 

re-visited. 

Cross-admissibility of the complainants’ evidence on a propensity basis  

[44] The Crown seeks an order ruling the evidence of each of the complainants 

cross-admissible as propensity evidence in relation to the charges involving the other 

complainants.  No application for severance has been made, so the Crown’s 

application is to determine whether or not it can use the evidence on a propensity 

basis at trial, rather than it being an admissibility issue.  The jury will hear evidence 

from all three complainants; the question is what directions they should be given on 

the use they can make of the evidence. 

The competing arguments 

[45] The Crown submits the complainants’ evidence is mutually supportive 

because their accounts are sufficiently similar to disclose a pattern or tendency on 

the defendant’s part to act in a certain way.  Specifically, the defendant has a 

tendency to communicate with teenage girls via the internet and obtain images of 

them exposing themselves or posing in a sexually explicit way.  He then threatens to 

post those images on-line or to harm the complainants or their families, in order to 

blackmail them into making and sending him videos of themselves masturbating.   



 

 

[46] While the defendant does not concede the incidents happened at all, the 

specific issue in dispute is the identity of the defendant as the offender.  The 

defendant submits that the probative value of the each complainant’s evidence vis-à-

vis the others is outweighed by the risk it may have an unfairly prejudicial effect on 

the defendant.  Only one of the three complainants purports to identify the defendant 

as the offender.  The defence argument is that the jury will give disproportionate 

weight to Rosemarie Bobbie’s identification evidence in reaching their verdicts on 

the charges involving the other two complainants and that judicial directions will not 

be sufficient to overcome the risk the jury will employ improper reasoning. 

[47] The competing arguments on the s 43(3) factors relevant to assessing  

probative value are: 

a) Number of complainants – three. 

b) Frequency of acts - the Crown notes that each of the complainants alleges 

repeated acts of blackmail or attempted blackmail, resulting in 

representative charges. 

Mr Ryan refers to the fact Andra Devon only exposed herself to the 

offender once, which the other two complainants did so on multiple 

occasions. 

c) Connection in time - the Crown notes the alleged offending all took place 

over the 19 month period between 1 August 2012 and 28 February 2014 

and that the offending periods involving each complainant overlap. 

Mr Ryan points to the differences in the length of the offending periods 

involving each complainant (Jazmine Adelaide 19 months, Andra Devon 

6 months and Rosemarie Bobbie 10 months) and notes the extent of the 

overlap between the complainants differs. 

d) Extent of similarity between acts - the Crown refers to a number of shared 

features of the alleged offending:  



 

 

i. the use of on-line chat and video-messaging services to locate and 

communicate with girls of a similar age (13-14);  

ii. disguising his identity with the use of false names and purporting 

to be a younger man (with Jazmine Adelaide and Rosemarie 

Bobbie he used the name “Nate” at times and with Andra Devon 

and Rosemarie Bobbie he called himself “Foltan”); 

iii. similarities between the indecent acts the offender induced them 

to do – undress, display themselves and masturbate themselves; 

iv. the similar use of threats to disclose images of them exposing 

themselves or posing in order to induce them to perform more 

sexually explicit acts (masturbation); 

v. the similarity in the other type of threats used – to harm or kill the 

complainant or her family members.   

Mr Ryan points to the fact the similarities are not all common to all three 

complainants; for example, the offender did not make any threats to kill 

Jazmine Adelaide or her family.   

e) Extent to which the acts are unusual - the Crown submits that while the    

activities within the chat rooms are not necessarily unusual, the 

combination of those activities with the blackmail and the threats is 

highly unusual. 

Mr Ryan submits this combination of factors cannot be relied upon as 

sufficiently unusual because the threats to kill family members were only 

made to two of the complainants.  

f) Risk of collusion - the Crown says the complainants do not know each 

other and there is no possibility of collusion.       



 

 

Mr Ryan submits there is no evidence to support the Crown’s position 

that there has not been any collusion. 

 

Decision 

[48] I consider the evidence of each complainant has significant probative value in 

relation to the evidence of the other two complainants and the issue in dispute - the 

identity of the person who offended against them.   

[49] The alleged offending all took place over a relatively confined time period 

(bearing in mind it involved communicating and building trust with the complainants 

over time) and the offending periods involving the three complainants overlapped.  I 

do not consider the differences in the offending periods or the extent of the overlaps 

to be material.   

[50] The blackmail attempts were repeated and frequent.  The fact one 

complainant only succumbed to pressure to expose herself once does not affect the 

assessment of the propensity evidence, where the focus is on the defendant’s 

tendency to act in a certain way. 

[51] Aspects of the complainants’ accounts are strikingly similar, reflecting a quite 

specific and predatory modus operandi.  The similarity in the increasingly explicit 

indecencies the complainants were blackmailed into performing (masturbation) 

demonstrates a particular and voyeuristic sexual interest on his part.  The fact 

Jazmine Adelaide does not allege the defendant threatened to harm her or her family 

does not detract from the similarity of their accounts overall.  It is clear from 

Jazmine Adelaide’s evidence that she complied with the defendant’s demands in 

response to his initial threats to post images of her on-line; there was no need for him 

to threaten her family.     

[52] I agree with the Crown’s submission that while teenagers communicating in a 

sexual way with adults in chat rooms may not, regrettably, be all that unusual, the 



 

 

use of blackmail and threats to compel increasingly explicit sexual activity is 

sufficiently unusual to increase the probative value of the evidence significantly. 

[53] Applying the balancing test required under s 43(1), I am satisfied the high 

probative value of the evidence outweighs the risk it may have an unfairly 

prejudicial effect on the defendant.  If the jury accepts there are similarities and 

linkages between the three complainants’ accounts, their evidence is mutually 

supportive of each complainant’s credibility and strengthens the Crown’s case 

against the defendant in an entirely legitimate way. 

[54]   While only one of the three complainants (Rosemarie Bobbie) identified the 

defendant by his face in a formal identification procedure, there is forensic evidence 

which links him to the other two complainants by showing that contact with them 

was made via a computer in his possession, using an IP address belonging to his 

mother.  In those circumstances, I am satisfied the risk the jury will give 

disproportionate weight to Rosemarie Bobbie’s identification evidence in reaching 

their verdicts on the charges involving the other two complainants is minimal. 

[55]  The jury will be directed by the trial Judge on the use they can make of each 

complainant’s evidence as propensity evidence in relation to the charges involving 

the other complainants.  There is no basis for assuming the jury will ignore those 

directions and use the evidence to support impermissible reasoning processes. 

[56]  The Crown’s application to use the evidence of each of the complainants as 

propensity evidence in relation to the charges involving the other complainants is 

allowed. 

 

 

 

 

 

S B Edwards 

District Court Judge 


