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Introduction 

[1] The defendant is charged with driving on Cranford Street, Christchurch on 

15 November 2015 with an excess breath alcohol concentration, his level being 

530 micrograms of alcohol per litre of breath.   

[2] The issue raised by the defence is whether, after an evidential breath test and 

after the commencement of the 10 minute period, there was any miscommunication 

as to the defendant’s right to elect to have a blood test. 

[3] Mr Williams submits that there was which led to the defendant being denied 

the right to have a blood test.  Consequently the evidential breath test result should 

be inadmissible.  The reasonable compliance provisions under s 64(2) Land 

Transport Act 1998 do not apply and therefore the charge should be dismissed.  He 



 

 

referred to Neiman v Police,1 Simon France J and Police v Glasson2

[4] Mrs Orchard submits that there was no miscommunication.  The defendant 

was fully aware of his obligation to notify the constable within the 10 minute period 

if he wanted a blood test.  In any event the reasonable compliance provisions would 

apply.  

 as examples of 

where there had been ineffective communication of a defendant’s rights and 

obligations in relation to the 10 minute period. 

Evidence 

Constable King 

[5] On the night of 14 November 2015 Constable King was working with the 

Traffic Alcohol Group at a checkpoint on Cranford Street.  Just prior to midnight he 

noticed a vehicle stop short of the checkpoint by turning into a driveway.  Plainly he 

viewed this as suspicious and went to investigate.  He found the vehicle parked at the 

end of the driveway with the defendant behind the wheel as the sole occupant.  The 

defendant acknowledged that he did not live there and he did not know anyone who 

did.  He made some comment about dropping off some shoes. 

[6] The defendant underwent a roadside screening test which came back as “fail” 

or “over 400”.  The defendant admitted that he had been out to dinner with friends 

and had been drinking.  The constable required the defendant to undertake a breath 

screening test and that was completed at 12.02 am.  That gave a positive result which 

was shown to the defendant.  At 12.03 am the defendant was required to accompany 

the constable back to the booze bus for the purposes of an evidential breath 

test/blood test or both.  The constable also advised the defendant as to his Bill of 

Rights. 

[7] At the booze bus the constable repeated the Bills of Rights advice and the 

defendant requested to speak with a lawyer.  The constable complied with that 

request and made calls to no fewer than six lawyers without success.  In each case 
                                                 
1  Neiman v Police HC Wellington CRI 2006-485-000125, 14 February 2007 
2  Police v Glasson [2008] DCR 251 



 

 

the call simply went to an answer phone.  However, at 12.27 am, on his seventh call, 

the phone was answered by Mr Lascelles who in turn spoke with the defendant in a 

call that lasted 11 minutes. 

[8] At 12.39 am Constable King required the defendant to undergo an evidential 

breath test without delay and this duly took place.  The first breath test result at 

12.42 am was 540 and the second breath test result at 12.47 am was 530.  That meant 

that the level had dropped by 10 micrograms in a five minute period.   

[9] At 12.48 am the constable advised the defendant of the evidential breath test 

result and showed him the printout.  The constable explained to the defendant that 

the test indicated that the proportion of alcohol in his breath exceeded 400 

micrograms of alcohol per litre of breath.  He was then told that if he did not, within 

10 minutes, request a blood test the evidential breath test he had just undergone 

could, of itself, be conclusive evidence in a prosecution against him under the Land 

Transport Act 1998.  The defendant was further advised that if he elected to have a 

blood test he may be liable to pay the blood test fee and associated medical costs, 

whether or not the result of that blood test established the commission of an offence 

under the Act.  This process was completed at 12.51 am. 

[10] Constable King asked the defendant to sign an acknowledgement that he had 

been advised of the result and of the advice (that I have just outlined) but the 

defendant did not do so.  While the defendant in evidence gave an explanation for 

that, the constable interpreted this as being a refusal.  The defendant’s Bill of Rights 

were repeated to him and he again said that he wanted to speak with a lawyer. 

[11] At 12.53 am the constable rang Mr Lascelles and at 12.58 am the defendant 

spoke with him in private with the call ending at 1.05 am.   

[12] The constable told the defendant that he had 10 minutes to decide if he 

wanted to have a blood test, with the time commencing at 1.06 am.  Although not 

recorded in his notebook the constable said, “I think he started talking at the start of 

it and I said look you’ve got 10 minutes.”    



 

 

[13] In evidence the defendant gave a different account of this conversation and it 

is one of the factual issues that I need to resolve.   

[14] In any event, whatever the constable said it was effective as the defendant sat 

in silence until 1.19 am which is when the constable deemed the 10 minute period to 

have ended.   

[15] The constable then advised the defendant that the police would proceed with 

the evidential breath test result given that he had not requested a blood test.  

However, according to the constable the defendant said, “Oh actually I want to go 

for a blood test.”  The constable suggests that there was some delay before he said 

that, of perhaps up to a minute, and the constable’s reply was that it was too late.  

The constable had not recorded anything in his notebook about this exchange and 

neither had he recorded that the defendant had requested a blood test.   

[16] In evidence the defendant disputed that there was any delay and says that he 

immediately asked for a blood test once advised that the 10 minute period had ended. 

[17] The defendant was further advised as to his Bill of Rights and he again 

exercised that right but this time he asked to speak to a different lawyer.  The 

constable proceeded to make a number of calls to the same lawyers that had been 

phoned before and was successful in contacting Mr Tyrell on his sixth call.  The 

defendant spoke with Mr Tyrell for approximately 10 minutes.  Subsequently the 

defendant was photographed, his fingerprints were taken and he was issued with a 

summons to appear in Court. 

[18] Constable King acknowledged that his shift had started at 3.00 pm the day 

before and was due to end at 1.00 am.  He did not finish dealing with the defendant 

until about 2.30 am which was an hour and a half past the end of his shift.   

[19] In cross-examination it was put to the constable that what he had said to the 

defendant in response to the defendant starting to talk, once told that the 10 minute 

period had started, was that he was not allowed to talk to the defendant and the 

defendant was not allowed to talk to him.  The constable did not accept that. 



 

 

[20] The constable viewed the defendant as being uncooperative during the whole 

process.  He had talked over the police officers, he was continually asking questions.  

And, in the constable’s view, the defendant was deliberately dragging out the 

process.   

Defendant 

[21] The defendant accepted that he had seen the police checkpoint up ahead on 

Cranston Street when he pulled into a driveway but he persisted with saying that this 

was not to avoid being stopped.  

[22] As to his dealings with Constable King the defendant accepted that he was 

asking questions throughout but says this stemmed from the fact that he had no prior 

convictions and had not previously been breath tested.  He says he was unsure about 

what was going on and that is why he asked the questions. 

[23] While the defendant did not dispute that he had been properly advised in 

relation to the 10 minute period he was adamant that once the period commenced the 

constable told him that he could not speak to the constable and neither could the 

constable speak to him.  He insists that is why he sat in silence for the remainder of 

the 10 minute period.  And, not being permitted to talk, he assumed that any request 

for a blood test would have to be made at the expiry of that period. 

[24] In cross-examination the defendant said the advice he received from 

Mr Lascelles was that he should opt for a blood test and that is what he intended to 

do.  When asked why he did not say that immediately he explains that it was partly 

because the constable simply carried on with the procedure and he had been told that 

he could not talk.  In those circumstances he was content to sit there knowing that 

once the 10 minute period was up he was going to ask for a blood test.  He was 

adamant that he asked for a blood test immediately being told the 10 minute period 

had ended.   

[25] In cross-examination the defendant accepted that he could be viewed as 

intelligent, as he had a tertiary qualification, and he had demonstrated that he had 



 

 

been able to assert himself by continually asking questions.  The proposition was 

therefore put to him that if he had wanted a blood test then he would surely have said 

so straight after his second phone call with Mr Lascelles.  He replied that he was not 

given that option. 

[26] It also was put to the defendant that he was deliberately dragging out the 

process because he knew that his breath alcohol level was going down all the time.  

The defendant rejected that as being cynical.   

Analysis 

[27] On that last matter whether or not he intended to drag out the process in my 

view that is plainly what occurred, especially given his requests to speak with a 

lawyer.  Similarly with his denial that he was trying to avoid stopping at the check 

point the only reasonable inference available is that he was doing precisely that.  

[28] As to the conflicting accounts as to what the constable said to the defendant 

soon after the 10 minute period started I do not think the matter is quite so clear cut.  

On the one hand Constable King had extensive experience in conducting breath and 

blood alcohol procedures.  No doubt he had dealt with many suspects both before 

and after the defendant.  The issue though is whether his recall of his conversation 

with the defendant is correct on this occasion.  In that regard while I am not saying 

that he should have recorded what he said in his notebook, the fact remains that he is 

unable to rely on any notebook entry to support the accuracy of his account. 

[29] As for the defendant he was totally unfamiliar with the procedures.  While 

that might place him at a disadvantage it could also mean that he was more likely to 

remember what had happened.  Admittedly he had consumed some alcohol before 

driving but throughout he had continually asked questions and therefore could be 

viewed as someone who was keenly following what was going on.   

[30] In the end I think it is entirely possible that the constable said what the 

defendant has claimed.  However, as mentioned before, I am satisfied that whatever 

the constable said it was effective in silencing the defendant.  And so, from being a 



 

 

person who was continually asking questions, who was viewed as uncooperative and 

dragging out the whole process, he sat in silence for the remainder of the 10 minute 

period.  I think that is significant. 

[31] Accepting then the possibility that the constable told the defendant that he 

could not talk during the 10 minute period, I am satisfied that it created an element 

of confusion.  Being told he could not talk was of course totally incompatible with 

the fact that he had to talk within the 10 minute period if he wanted to have a blood 

test.  In my view being told he could not talk has caused the defendant to wrongly 

assume that he could say that he wanted a blood test after the 10 minute period had 

ended and the fact he sat there in silence is consistent with him having made that 

assumption.  

[32] As to whether there was any appreciable delay in the defendant requesting a 

blood test, my impression was that the constable was not overly definite about this 

and again was unable to rely on any notes made at the time.  In contrast the 

defendant was adamant that he had asked straight away.  In the circumstances I am 

prepared to accept that, especially as it is consistent with his claimed belief that he 

could only request a blood test once the 10 minute period had ended.   

[33] The fact that he chose to make a third call to a lawyer is also consistent with 

his assertion that he had wanted a blood test, at least after the second call to 

Mr Lascelles, and that he believed that he had been unfairly denied that opportunity.   

[34] Furthermore, if I accept the constable’s view that the defendant was 

deliberately dragging out the process, then again it is entirely consistent with that 

approach that the defendant would want a blood test.  Undoubtedly that would drag 

matters out further and I do not believe that the defendant would have passed up that 

opportunity.   

[35] Faced with a disruptive and uncooperative defendant who was continually 

asking questions and who had twice spoken with a lawyer prior to the 

commencement of the 10 minute period, I think the constable should have reminded 

the defendant shortly before that period ended that if he wanted a blood test the time 



 

 

for requesting one was about to come to an end.  Alternatively, given the context of 

what had taken place before, I think that the constable could easily have asked the 

defendant at the end of the 10 minute period if he wanted a blood test, so as to clarify 

his position and avoid any confusion.   

[36] I appreciate that there was no statutory requirement to do either of those two 

things, but in the circumstances of the case they might have been prudent steps to 

take.   

Result 

[37] Although done quite unwittingly, I am satisfied that what the constable said 

to the defendant immediately after the 10 minute period commenced has confused 

matters and has caused the defendant to misconstrue his position as regards 

requesting a blood test.  It diverted attention from the fact that the requirement to 

request a blood test had to be made within the 10 minute period.  As a result I find 

that he has been denied the opportunity of a blood test.   

[38] That is a fundamental right and in my view it cannot be saved by the 

reasonable compliance provisions.  

[39]   I rule that the evidence of the evidential breath test is inadmissible and the 

charge is therefore dismissed. 

 

 

J E Macdonald 
District Court Judge 
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