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NOTES OF JUDGE D C RUTH ON SENTENCING 

 

[1] Mr Vincent, you are before the Court today now for sentence on two matters 

that you pleaded to on arraignment recently.  They were charges of robbery and a 

charge of aggravated robbery.  The aggravated robbery proceeded on the basis that 

you and another were effectively working together and that is the essence of that sort 

of charge. 

[2] In relation to the robbery itself, effectively I think, you are to be seen as a 

secondary party, you were there, you took an opportunity as I see it to help yourself 

to some items at the tail-end of what had happened between your co-offender and the 

shopkeeper. 



 

 

[3] The summary of facts tells me that on 4 May you and your co-defendant 

entered a discount store here in Nelson.  The shop was empty apart from the lone 

shop assistant who was the victim.  Your co-defendant approached him and raised his 

clenched fist towards his head.  At the same time he was aggressively yelling abuse 

at the victim accusing him of various matters. 

[4] Following those physical and verbal threats you walked behind the shop 

counter that was separating him from the victim.  Your co-defendant continued 

waving his clenched fist towards the victim’s head who had started walking 

backwards fearful of being struck.  While that was happening you simply remained 

within a close distance. 

[5] You reached out and opened the cigarette cabinet and removed some packets 

of tobacco.  You took those and left the store with your co-defendant. 

[6] In the earlier hours of the morning on 9 May, the same victim was working 

alone in the same shop.  He had just opened the store and was putting away freshly 

delivered produce.  He left the rear door to the store unlocked and open to allow 

fresh air to come in.  Whilst standing behind his counter he suddenly realised that the 

two of you were in the store having come in from the unlocked rear door. 

[7] There was some element of disguise.  I accept principally from your 

co-defendant. 

[8] Your co-defendant pointed a knife that he was holding towards this victim 

and indicated threatening language to him.  The victim was, not unreasonably, 

scared.  He moved backwards pleading with your co-defendant not to kill him.  The 

co-defendant continued to move forward and banged the knife down on the till 

demanding that the victim open it.  He was too frightened to say anything and he 

froze effectively. 

[9] Seeing that the till was open he leaned over and grabbed some money and put 

it in his pocket.  At that time you moved and again seemed to target tobacco and you 

took a number of packets.  You both then left the store. 



 

 

[10] Police were notified and cordons were set up.  Your co-defendant was located 

nearby and you were located at your nearby address. 

[11] When spoken to there were some elements of denial, although I accept that 

you were more co-operative than your co-defendant. 

[12] You do not have a long list of previous convictions Mr Vincent and certainly 

nothing for this sort of thing.  You have had before a possession of a knife in a public 

place, but that was laid under the Summary Offences Act 1981.  You have had 

nothing indicating this sort of serious offending is really a part of your repertoire as 

it were. 

[13] Robberies of this sort have been considered a number of times by the Courts 

and in one of the cases that is now reasonably well known, R v Mako 

[2000] 2 NZLR 170, a number of factors were identified as leading to this sort of 

offending being placed in various bands or categories. 

[14] One of the examples that was given in that case which is often quoted in this 

sort of situation is to be found at para (56) of that report and it speaks of a robbery of 

a small retail shop demanding money from the till under threat of a weapon such as a 

knife, with or without assistance from a lookout or accomplice which is the position 

that you occupy on the aggravated robbery. 

[15] It is said that if there is no actual violence, a small sum of money is taken 

with one person involved that a starting point can be around four years.  However, it 

is said also that where there is a confrontation with multiple offenders or if more 

money and other property is taken, five years and in bad cases six years should be 

the starting point. 

[16] The Crown’s position is that on that second occasion when you went with 

your co-defendant and notwithstanding that it may well have been relatively 

opportunistic on the first occasion on 4 May, by the time we get to 9 May you knew 

full well what was going on and you really have to take responsibility for your co-



 

 

defendant’s actions as well although that is not to say that you can be held as 

culpable as he can, but it is relevant in setting the starting point for all of this. 

[17] The Crown, who have provided me with written submissions prior to today, 

have referred me to a number of decisions where there have been robberies of the 

type you are here for today and an appreciation of those cases leads to the view that 

often as not five years as a starting point has in fact been upheld.  Not universally so, 

but on the cases referred to me that is the starting point which has been upheld in the 

Appeal Courts. 

[18] The Crown then takes me through the position as to the robbery where you 

are simply an end part of that process, although there is an element I think of you 

being a lookout as well, but there the Crown says that the case to which I have 

already referred the Mako decision, with some modification is at least helpful in 

determining where that sentence should fall as well. 

[19] What the Crown says should happen here is that I should impose or have a 

starting point of about four and a half years for the aggravated robbery on 9 May and 

simply uplift that to cater for the robbery which was committed some days earlier. 

[20] The Crown says that the robbery on a standalone basis might warrant a 

starting point itself of around two and a half years, but accepts that for totality 

purposes one should not simply add together two otherwise appropriate sentences to 

reach a total.  That would be out of proportion and the Crown submits and that a 

15 month adjustment should be applied here, to the four and a half year starting point 

to bring me to five years nine months. 

[21] The Crown then says that you should receive no more than 10 percent for 

your late guilty plea and the Crown has given me a chronology of the events which 

make up the passage of this case through the Courts. 

[22] As happens, I have some firsthand knowledge about your case because I have 

been involved at least from the point of the first retrial.  The first trial was aborted 



 

 

for reasons which are not down to you and indeed the first retrial which I was 

involved again was aborted and there was an escape that did not involve you. 

[23] The part that you played that requires some consideration is the fact that I 

granted you electronically monitored bail because of the fact that your co-offender 

had absconded and was effectively on the run.  Having given you that leeway you 

then cut off your bracelet and absconded yourself and as Mr O'Donoghue for the 

Crown rightly says that was an interference with the course of justice which I cannot 

overlook. 

[24] Mr Vesty on your behalf has also provided me with helpful written 

submissions and he says that when one looks at the circumstances of what happened 

here that there should be a lesser starting point.  Mr Vesty asks me to draw a 

distinction here and to take the view that this was not in fact a confrontation of the 

victim by two persons in the way that the Mako decision contemplates, but rather 

there were discrete actions by two of you. 

[25] I understand that submission, but I think it would run contrary to the 

proposition that by very nature of the charge you and your co-defendant must be 

seen as acting in concert or together.  However, I do draw a distinction between the 

two roles that you took. 

[26] Mr Vesty also makes it clear that in the first instance the 4 May matter was to 

an extent at least something that was not of your making.  It is pretty clear to me that 

there was some disagreement or confrontation between your co-defendant and the 

victim in this matter over a real or perceived slight that he had with the victim and 

that your part came relatively opportunistically although I doubt the victim would 

have seen it that way. 

[27] Robbery in any event carries a maximum term of 10 years’ imprisonment and 

is not so markedly different therefore than aggravated robbery which carries 14. 

[28] Mr Vesty, on your behalf, suggests that the aggravated robbery should carry 

no more than four years and that any increase or uplift to cater for the robbery itself 



 

 

should be no more than six months.  He asks for the same reduction for guilty plea of 

10 percent, [details deleted]. 

[29] [Details deleted]. 

[30] In addition Mr Vesty points out that you were on electronically monitored 

bail for some time, 16 months in all, and that while there is no accepted equation 

where one can sort out how much discount that should attract, Mr Vesty seeks a 

six month reduction. 

[31] I also have today, by way of further material, a letter that you have written 

and that is effectively a letter to the victim.  You in it express the desire to have met 

with the victim in a face-to-face situation to be able to express your remorse and 

your sorrow for what has happened.  You seem to me to have gained a fair bit of 

insight while you have been incarcerated and you understand now that this man was 

simply trying to earn a living in what must be pretty difficult circumstances and to be 

robbed, not once but twice, there is no wonder that he has in the end decided that this 

is not a safe occupation for him and he has left the business. 

[32] You state within your letter that the first episode on 4 May was not 

premeditated and I think I have already accepted that there was some element of 

impulsivity about that first incident. 

[33] However, as the Crown rightly says when it comes to 9 May there is no doubt 

in my mind that you both were acting in concert with each other and you must take 

responsibility for that. 

[34] I see that you have been using your time within the prison fruitfully and that 

is encouraging.  It is clear from the probation report that I have that at the bottom of 

all of this offending is [details deleted]. 

[35]  [details deleted]. 

[36] You will try, Mr Vesty says, that when you are freed to live a better life than 

you have to date and to mix with better company as it were. 



 

 

[37] As to starting points, Mr Vincent, my view is that it is sustainable that 

four and a half years be the start point for the aggravated robbery.  I think that when 

one looks at the collective nature of the offending for the aggravated robbery that 

five years might have been justified in particular for the principal offender and it is a 

recognition, at least in part, of your lesser role that I start at four years six months. 

[38] So far as an increase for the robbery is concerned, I think that to give effect to 

some of the matters that I have accepted on your behalf, it would be wrong to 

increase that by more than 12 months, and so that would leave me a total starting 

point then of five years and six months. 

[39] While any reduction for your electronically monitored bail time must be 

tempered by some of your own actions and what happened in the meantime, it seems 

to me that when you have been on electronically monitored bail for 16 months that it 

would not be out of the way for six months to be credited to you.  That would bring 

me back to five years or in other words 60 months. 

[40] [Details deleted] which would bring me down to 51 months.  I would give 

you a further deduction of about 12 percent for your guilty plea, that is to recognise 

not only the 10 percent that the Crown concedes for a late guilty plea at this stage, 

but also allows me to build in some recognition of the remorse that you have 

expressed and I regard that as being over and above that which is generally 

attributable to a guilty plea by itself. 

[41] That will bring me down to 45 months or in other words three years and 

nine months.  

[42] I impose therefore three years and nine months on the aggravated robbery 

and a concurrent term of nine months for the robbery. 

[43] I make an order suppressing the details from publication that I have made 

reference to [details deleted]. 

 



 

 

 

D C Ruth 

District Court Judge 


