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NOTES OF JUDGE B A FARNAN ON SENTENCING 

 
 

[1] I have before me, Nicola Ann Winter.  Ms Winter appears for sentencing in 

respect of one charge of wounding Reuben Emerson with intent to cause him 

grievous bodily harm.  The maximum penalty for this offending is 14 years’ 

imprisonment.   

[2] Mr Garrett appears for the defendant and has filed detailed and helpful 

submissions, as well as various reports.  He has also spoken in support of those 

submissions today at Court.  Ms Basire appears for the Crown and likewise, the 

Crown has filed helpful submissions and given me helpful assistance in respect of 

oral submissions today. 

[3] Ms Winter, in determining your sentence I must identify a starting point.  

There had earlier - when I had you before me some weeks ago - been a discussion 

with you at what was to have been a sentence indication hearing, as to what would 



 

 

be an appropriate penalty for you.  That sentence indication hearing did not proceed 

on a formal basis as you pleaded guilty without that indication.   

[4] I need to consider a starting point which reflects the seriousness of your 

actions.  I must then adjust the starting point to take into account matters personal 

to you which you have heard Mr Garrett discuss with me, and in your case these 

factors will reduce the starting point as mitigating factors.  You do not have any 

aggravating personal factors such as relevant prior convictions which require 

an uplift. 

[5] In making my assessment of what is an appropriate penalty for you, I need to 

consider the purposes and principles of sentencing which include deterrence, 

denunciation, holding you to account, encouraging you to take responsibility for 

your offending, take account the needs of your victim, and also your rehabilitative 

needs, the community at large, and the need to impose upon you the least restrictive 

outcome. 

Summary of facts 

[6] The summary of facts sets out the offending.  The summary tells me that 

at about 6.50 pm on Thursday, 10 December 2015, you were at home 

in Christchurch, along with the victim.  The victim was asleep in the master bedroom 

at the property.  While he was sleeping, you opened the victim’s cellphone and 

started reading text messages on his phone.  As a result, you went to the kitchen and 

uplifted a large knife and walked to the master bedroom, holding the knife.  You then 

entered the bedroom and stabbed the victim while he was sleeping.  He managed to 

get out of bed to make his way to the toilet where he locked himself in and rang 111 

for an ambulance.  

[7] As a result of the stabbing the victim received a large, deep laceration in his 

abdomen which required immediate surgery at Christchurch Public Hospital.  

The defendant declined to comment.  However, I have been advised that at the time 

of the victim’s admission to hospital, it was assessed that his injuries could have 

been life threatening. 



 

 

Victim impact statement 

[8] The victim has completed a victim impact statement dated 20 June 2016.  

In that statement he confirms that the two of you had been in a relationship but that 

you are now separated.  He says that he does not want anything to do with you ever 

again and that he is trying to get his life back on track.  He is moving around a lot 

better these days but he is still sore but he is able now to ride his push bike.  Things 

are slowly coming right but things will never be completely right.  He is still having 

nightmares about the incident and he is having anxiety being around women.  He is 

still going to the doctor regularly and that is at a cost to him each of time of 

approximately $35. 

Pre-sentence report 

[9] I have had the benefit of a pre-sentence report in respect of your sentencing 

today.  However, because of the content of a detailed report from Dr Monasterio, 

a consultant psychiatrist, your counsel, Ms Garrett, has submitted to me that I should 

essentially put the content of the pre-sentence report to one side.  However, it is my 

view that I do need to comment on that report at least in some way.  You confirmed 

with the report writer of the pre-sentence report that you became incensed when you 

found what you thought were explicit texts to young girls on your ex-partner’s 

cellphone, and that was a trigger which led to your offending while he lay asleep. 

[10] In terms of remorse, the pre-sentence report commented that you cannot 

sum up any real remorse for the victim, describing your feelings as “neutral”.  

The pre-sentence report did appear to acknowledge that this offending was 

somewhat of an aberration because although you do have some previous convictions 

in your history, they are limited and date back to 1985 and 1992 and are not relevant 

for your sentencing today.  There is a drink-driving conviction in 2011 which is not 

relevant to the assault-like charge you are facing today, but does have some 

relevance in terms of what has been described to me by Mr Garrett as your chronic 

alcohol issue and struggles. 

 



 

 

Gravity 

[11] Sentencing for the charge that you are facing, Ms Winter, requires an 

assessment by me of the seriousness of your offending.  Sentences come within three 

bands as referred to in R v Taueki [2005] 3 NZLR 372 (CA).  Band 1 for the least 

serious offending is for periods of imprisonment of three to six years; band 2 for 

offending which could be described as middling seriousness is from five to 10 years’ 

imprisonment; and band 3 is the most serious.  However, both counsel agree that 

your situation does not fit within band 3. 

[12] The seriousness of particular offending is to be determined by reference to 

a range of aggravating factors.  These include extreme violence, the use of a weapon, 

and attacks to the head.  Band 2 is appropriate where two of these aggravating 

factors are present.  Band 3 applies where three or more are present.  

[13] Mr Garrett in his submissions to me had submitted previously that I could 

consider your offending might fit into band 1.  However, I take from what he has 

submitted to me today that he more realistically accepts that your offending is in 

band 2, but at the lower level of band 2.   

[14] Likewise, while Ms Basire for the Crown had submitted previously in her 

written material that an appropriate starting point for you would be in band 2 but 

around the six and a half year level, it would appear that both the Crown and the 

defence today accept that an appropriate starting point to reflect your offending is 

likely to be somewhere in the band of five and a half to six years as a starting point.   

[15] That would take into account the degree of premeditation that I do form 

a view exists in this case, as you did get the knife after having read the texts and you 

had formed a view as to who they had been sent to.  I do, however, accept that you 

read those texts believing they had been sent to certain victims of a certain age, 

notwithstanding that that was not the correct position.  Additionally, you used 

a lethal weapon, which was in this case a knife, and you caused serious, 

life-threatening injuries.  Finally, your victim was vulnerable because he was in bed 

asleep. 



 

 

[16] In my taking into account these factors, including the state of your mental 

health at the time, I assess that this is band 2 offending, but at the lower end. 

Aggravating factors 

[17] The Crown submits that the aggravating factors that I have referred to – use 

of the knife, the vulnerable witness, and the extent of the injuries - need to also be  

taken in the context of what they describe as the level of premeditation.   

[18] In response to the submission from your defence counsel, Ms Basire says that 

the Crown position is that they do not necessarily accept that there was a degree 

of provocation in your situation that led to this offending, as promoted by Mr 

Garrett.   

[19] However, what the Crown do acknowledge on your behalf is that there are 

matters in your background that do effectively make you a more vulnerable 

defendant.  There was an incident some weeks prior to this offending when you were 

sexually assaulted or you alleged that you were sexually assaulted.  What the Crown 

do accept in relation to that incident is that an incident occurred and that incident, 

for you, triggered serious consequences and that you had matters in your background 

in terms of mental health and from that point there was clearly, the Crown 

acknowledge, some triggering in your circumstances. 

Specialist reports 

[20] Mr Garrett has helpfully referred me - so that I can get the best information 

about you, Ms Winter - to not only the report from Dr Monasterio which is very 

recent in time, being dated 1 August 2016, but Mr Garrett has referred me to a much 

earlier psychiatric report that was prepared for you for a completely different 

purpose in 1994, but which does have some relevance to your situation today.  The 

reason that it has relevance today is that even in 1994 you were described as a 

woman who suffered from post traumatic stress disorder, you had had a most 

unfortunate upbringing, there had been challenges for you not only as a child but 

later in your teenage years, you had mental health issues, and there had been assaults 



 

 

in your background of a sexual nature that certainly would have led you to have an 

understandable deterioration in your circumstances at the end of last year when you 

were again, from your perspective, sexually assaulted.   

[21] Mr Garrett also relies on the reference in that report to cognitive functioning 

issues, in that your adaption to stress is severely impaired and that you can 

sometimes go into a disassociative state, you also have a low frustration tolerance, 

and that you can disassociate under stress.  He says that that report in 1994 is 

insightful because there has effectively been a repetition of those issues in your 

offending at the end of 2015. 

[22] Dr Monasterio, having assessed you more recently, has prepared a detailed 

report which I have already referred to and which I have found extremely helpful.  

He summarises your situation, Ms Winter, at paragraph five of his report at page 

nine, in which he says that you likely have multiple factors which contributed to the 

alleged offence.  These include the disinhibiting effects of your acute alcohol 

intoxication - and it is accepted by both the Crown and the defence that you have an 

extremely acute version of alcoholism.   

[23] Dr Monasterio also refers to the dysfunctional and violent relationship with 

the victim from your perspective which affected your view of the world (shall we 

say); that you have prominent symptoms of PTSD exacerbated by the alleged sexual 

assault incident in November 2015, associated with marked anxiety and intrusive 

memories of abuse; and that your belief that the victim was either abusing or seeking 

to sexually abuse underage girls, which allegedly provoked a strong reaction, gives 

some explanation as to why you offended in this way; because as Mr Garrett quite 

rightly submitted to me on your behalf today and previously, it does appear to be 

somewhat of a mystery why you suddenly, out of the blue or what seems to be out of 

the blue, behaved in this way. 

Starting point 

[24] I accept you were responding to the situation that you saw yourself in, 

but I do not accept that that was, in fact, the situation.  I accept that there are matters 



 

 

in your background that likely have impacted on your state of mind that morning, 

including the content of those text messages and your sexual assault only a few 

weeks beforehand, and that those matters then - including the incident at the Hornby 

Mall - contributed to your view of the situation towards the victim and what 

you thought he was either doing to, or texting, young girls.   

[25] However, I have seen the information from the Crown which clearly shows 

that your victim was not communicating that day with young girls but, rather, young 

women of an age which he was more than entitled to do.  I do not accept that he was 

a threat to you in the direct sense on that occasion.  He was asleep in bed and the two 

of you had earlier that day spent consensual time together.  You had been out in 

public, you had purchased alcohol together, and you had spent time with a third 

person that was at your home that day.   

[26] What is very apparent, however - and I acknowledge the effect of this - is that 

the considerable consumption of alcohol by both you and the victim, had a direct 

causal link between your actions that day and the outcome for the victim. 

[27] Following all of those comments, I have made my assessment, Ms Winter, 

that an appropriate starting point for your offending is five years and six months.   

Mitigating factors 

[28] What I now have to do is to consider what mitigating factors are appropriate 

to your case to reduce that sentence because as I have made it clear to you, there are 

no matters in your history that require me to uplift that starting point. 

[29] Mr Garrett is submitting, both through his oral submissions to me and his 

written submissions, that I can take into account a range of factors on your behalf: 

that I can consider your background; that I can consider the sexual assault matter that 

occurred in November and the triggers that that caused for you; that I can consider 

the mental health issues in your past; that you had a good character as far as this type 

of offending is concerned; and also, Mr Garrett is relying on your behalf on steps 

taken by you since this offending. 



 

 

[30] It is perhaps insightful, if that is the correct word, to balance the comments 

that you made to the pre-sentence report writer and those that are set out on your 

behalf by Dr Monasterio in his report, because it seems that you have perhaps not 

reached the point where you have any true understanding of the impact of this 

offending on your victim.  I would hope that this sentencing on you today ultimately 

brings you to a point on your release from prison, where you develop some 

understanding of the impact of your offending on your victim.  Clearly, there are 

issues in your past which you will be required to continue to work on for some time 

to come. 

[31] The Crown acknowledges that you are entitled to the maximum discount for 

your guilty plea.  What Ms Basire says on your behalf is that there could be a further 

discount of about 10 percent for the factors set out in Dr Monasterio’s report in terms 

of the triggers for you that led to this offending.  She also accepts that because of 

your history with mental health issues, there could be some further discount.  

She promotes a discount, I sense from her oral submissions to me, in the range of 

some 35 to perhaps 40 percent, whereas Mr Garrett promotes a discount closer to the 

40 percent or 45 percent, which I think is what he ultimately submitted today. 

[32] I have thought very carefully, Ms Winter, with regards to what would be an 

appropriate discount for you because there will be a significant discount.   

[33] However, I have to consider all matters in your background and also, of 

course, the impact of your offending on the victim.  A person in your situation will 

often seek to have a discount for remorse; it is my view that I am unable to give you 

any discount for remorse.   

[34] However, in addition to the maximum discount of 25 percent for your guilty 

plea, I am prepared to give you a discount cumulatively for your mental health 

issues; for your background issues that are set out very clearly in Dr Monasterio’s 

report acknowledging the triggers that then led to this offending; that at the age of 49 

are entitled to some discount for good character, notwithstanding you do have those 

relatively minor previous convictions I have referred to; and the steps taken since 

this offending occurred.   



 

 

[35] Accordingly, Ms Winter, I am persuaded on balance – but I have to say by 

a small margin - that Mr Garrett is correct in that you are entitled to an additional 

discount of 20 percent.  That gives me a total end discount for you of 45 percent or 

thereabouts.   

[36] From a starting point of 66 months, I have assessed a total that you are 

entitled to total discounts of 26 months, and that an appropriate end sentence in your 

case should be a sentence of three years and three months.   

[37] From a starting point of five and a half years, Ms Winter, I allow you 

a discount for all those mitigating factors that I have referred to, including your 

guilty plea, of 27 months.   

Result 

[38] That results in an end sentence for you of three years and three months’ 

imprisonment.  Ms Winter, that is the sentence of this Court. 

 

 

 
B A Farnan 
District Court Judge 


