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NOTES OF JUDGE S B EDWARDS ON SENTENCING 

 

 

[1] Adam Niko appears for sentence on a representative charge of sexual conduct 

with a young person under 16. 

[2] Mr Niko pleaded guilty to this charge during his trial on a rape charge in June 

this year.  The Crown made an application to amend the charge during 

cross-examination of the complainant. 

[3] The victim is now 14 years of age.  She was 13 at the time of the offending.  

[Details deleted].  

[4] Mr Niko is [relationship details deleted] and moved into the same house in 

April 2015.  He had arrived from [name of country deleted] on a three-month 

visitor’s visa.  Mr Niko was living [details of living arrangement deleted]. 



 

 

[5] On four occasions, between 1 and 8 May 2015, the victim and the defendant 

engaged in consensual sexual intercourse in the defendant’s bed [details of living 

arrangement deleted].  On at least one of those occasions sexual intercourse took 

place without the defendant using a condom. 

[6] The offending came to light when the victim was over-heard discussing it 

[details deleted].  While the allegations were still being investigated, Mr Niko was 

arrested at Auckland Airport as he prepared to board a flight back to [name of 

country deleted].  He had purchased or changed his ticket on the day the police 

searched the house. 

[7] There are two victim impact statements before me.  The first is from the 

victim, who says that she just wants to get on with her life now.  She says that when 

she disclosed the offending to the school nurse, she did not realise that it would be 

such a “big thing.”  She does not think it was all the defendant’s fault, but says then 

what he did was not the right thing to do.  She does not have any hard feelings 

towards him and does not think the incident has affected her.  She just wants to try 

and forget about it. 

[8] The other victim impact statement is from her mother.  She says that she was 

shocked and angry when she found out what the defendant had done to her daughter.  

She said her daughter “is too young” and that “he had broken our trust.”  She talks 

about the Court process being stressful and she has been worried about her daughter 

and how she will manage.  She does not think her daughter has been coping very 

well.  She says her daughter used to like going to school but now she will make up 

excuses for not wanting to go.  In her view, this is a consequence of what has 

happened with the defendant. 

[9] The victim’s mother talks about the culturally appropriate restorative justice 

process the families have undergone.  This did not involve the victim herself or the 

defendant, but rather a meeting between the extended [ethnicity deleted]families, at 

which apologies were offered and the victim’s family told the defendant’s family 

how they felt. 



 

 

[10] Mr Niko, the purposes and principles of sentencing I must take into account 

in sentencing you today are the need to hold you accountable for the harm your 

offending has done and promote a sense of responsibility in you.  I must denounce 

your conduct and impose a sentence which deters you and others from similar 

offending. 

[11] I must also, however, take into account what can be done to assist in your 

rehabilitation.  I must impose the least restrictive outcome that is appropriate in all 

the circumstances, taking into account similar cases. 

[12] The aggravating features of the offending – those are the features which make 

it more serious – are, first, the extent of the offending.  There was full sexual 

intercourse on at least four separate occasions.  On at least one occasion, you did not 

use a condom, so there was a risk of pregnancy or sexually transmitted disease. 

[13] There is the age of the victim, 13, and the age disparity between the two of 

you, which was some nine years, you being 22 years of age at the time. 

[14] In terms of victim impact, while at this stage the victim says the incident has 

not affected her, her mother is concerned that she is not coping and is making up 

excuses not to go to school.   

[15] The purpose of this legislation is protective.  While young girls may willingly 

enter into a sexual relationship with an older man, as they mature they realise they 

were not ready and the psychological and emotional impacts can be severe.  The 

Court of Appeal has emphasised in a case called R v Boyd,
1
 that the legislative 

provision was put in place by Parliament to protect young girls against this sort of 

behaviour.  The fact the conduct could be described as “consensual” is of 

no moment. 

[16] I have considered the starting points adopted in the comparable cases referred 

to by the Crown and your counsel, Mr Buckle, in R v Johnson,
2
 R v Misileki,

3
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Fairbrother,
4
 and R v Berry.

5
  Based on those decisions, the Crown submits the 

starting point in your case should be between three and a half and four years’ 

imprisonment, while Mr Buckle submits a starting point between three and three 

and a half years would be appropriate. 

[17] I consider the appropriate starting point in your case is three years and 

three months’ imprisonment.  In my view, this gives sufficient weight to the age 

disparity of nine years, the victim’s age of 13 and the fact full penetrative sex 

occurred on at least four occasions. 

[18] In the cases I have referred to where higher starting points were adopted there 

were aggravating features not present in your case, such as a greater degree of abuse 

of trust and more significant immediate emotional harm caused to the victim. 

[19] I turn now to mitigating features.  You are a 23 year old [ethnicity deleted].  

You were in New Zealand on a visitor’s visa, which has now expired.  You have no 

previous convictions either in [name of country deleted] or New Zealand.  It is likely 

you will be deported when you reach your parole eligibility date.  You have a partner 

here in New Zealand, with whom you have been living while on bail pending 

sentence. 

[20] I consider that mitigating features, including your youth and lack of previous 

convictions and a degree of remorse, warrant a discount of three months from the 

sentence starting point.  The portion of that discount which is for remorse recognises 

your willingness to attend restorative justice, but is tempered by what is in my view 

a lack of appreciation of why this offending was wrong, and a belated acceptance of 

responsibility.  I also note that there was an attempt by you to leave the country prior 

to your arrest. 

[21] You have heard the lengthy discussions between counsel and I, about the 

appropriate credit to be afforded for your guilty plea.  I was of the view that the full 

25 percent available was not appropriate in your case because, while it was a plea at 
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an early stage to the amended charge, it did not reflect in any way an early taking of 

responsibility and the victim was required to give evidence and be cross-examined at 

the trial. 

[22] However, I am persuaded by Mr Buckle’s submissions and in particular the 

fact that there was a discussion with the Crown a week or two prior to trial about an 

alternate charge, that in the particular circumstances of this case the maximum credit 

of 25 percent should be allowed.  This reduces the end sentence to 27 months, or two 

years and three months’ imprisonment. 

[23] The length of that sentence means that commuting it to home detention is not 

an available option.  Any release conditions will be imposed by the Parole Board. 

[24] Mr Niko, on the representative charge of sexual conduct with a young person 

under 16, you are sentenced to two years and three months’ imprisonment. 

 

 

 

 

 

S B Edwards 

District Court Judge 


