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RULING 2 OF JUDGE C N TUOHY  

 
 

[1] This is an application by the Crown for the evidence of the Crown witness, 

Gregory Freeman, to be given by AVL from Bali.  The background to the application 

is that Mr Freeman is an important witness for the Crown in the trial of Mr Ottow for 

tax fraud, 48 charges. 

[2] The fraud alleged is by way of understating payment of employees’ wages 

with the purpose of paying less PAYE to the Inland Revenue Department than should 

have been paid and, essentially, profiting to the sum of about $165,000 over the 

period of the charges at the expense of the Inland Revenue Department.  So it is a 

trial of significantly serious offending.  Each of the charges carries a maximum 

penalty of five years’ imprisonment. 

[3] Mr Freeman was the accountant to Mr Ottow’s company.  His evidence is 

important to the Crown because it tends to prove that Mr Ottow, rather than his wife, 



 

 

was, during the relevant period, responsible for making what the Crown says are 

false PAYE returns.  It is also important because it tends to show Mr Ottow’s 

knowledge of the falsity of the returns because, according to Mr Freeman, the 

discrepancies in PAYE returns were raised by him and, indeed, his evidence is that 

he himself made what could only be described as false coding or accounting in the 

annual accounts of the company by transferring wage payments and recording them 

as purchases.  So he is a significant and important witness from the Crown’s point of 

view and, indeed, he is probably an accomplice if one accepts the Crown’s view of 

the matter. 

[4] He was summonsed to appear.  When summonsed he advised that he was 

going to be in Bali on holiday at the time of the trial.  However, I am advised by the 

Crown that he agreed that he would come back from Bali in time to appear and give 

evidence this morning, the second day of the trial.  He was not here this morning.  

The Crown ascertained that he had remained in Bali in contradiction of the 

agreement he had made with the Crown.  I issued a warrant for his arrest.  That led to 

him becoming in better communication than he had been up until then.  He is 

apparently due to come back on either Wednesday night or Thursday, it is unclear.  

However, the Crown has completed all its evidence, apart from his, by half way 

through today, Tuesday afternoon. 

[5] Inquiries have been made and it appears that it is possible for an AVL link to 

take place with a location in Bali tomorrow and this application and, indeed, the 

present ruling is made on the basis that it is possible, technologically and practically, 

for him to give evidence tomorrow by AVL from Bali and is on the assumption that 

the AVL link will be satisfactory, at least in a practical sense and a physical sense. 

[6] The application was made initially pursuant to s 103 Evidence Act 2006 but 

expanded to include also an application under the Courts (Remote Participation) 

Act 2010.  The two acts both give the jurisdiction to the Court to permit a witness to 

give evidence in a criminal trial by AVL link.  The two Acts do not seem to be 

specifically linked together even though they give jurisdiction to do the same thing.  

My view is that the more specific provision is the Courts (Remote Participation) Act 

because it is specifically directed to a particular way of giving evidence and that is 



 

 

by audio-visual link and it has specific sections relating to audio-visual links in 

criminal proceedings.  In any event, the criteria under both Acts are similar.  Both of 

them emphasise the right of a defendant to a fair trial. 

[7] The starting point under the Courts (Remote Participation) Act is s 9 which is 

headed “Use of audio-visual-links in criminal substantive matters”.  It states that:  

AVL must not be used in any criminal substantive matter for the appearance 
of a participant, which would include a witness, unless a judicial officer 
determines to allow its use for the appearance of that participant in the 
proceeding – 

(a) in accordance with the criteria in sections 5 and 6; and 

(b) taking into account whether the parties to the proceeding consent to 
the use. 

Here the defendant does not consent to the use and that is a factor that must be taken 

into account.  Section 5 sets out the general criteria for allowing for use of audio-

visual links.  It refers to the nature of the proceeding, in this case, a criminal trial for 

serious offences and the availability and quality of the technology that is to be used.  

As I have already mentioned, this ruling is made on the assumption that there is 

availability of good quality technology. 

(c) the potential impact or the use of the technology on the effective 
maintenance of the rights of other parties to the proceeding, 
including – 

(i) the ability to assess the credibility of witnesses and the 
reliability of evidence presented to the Court; and 

 (ii) the level of contact with other participants: 

(d) any other relevant matters. 

[8] Section 6 sets out additional criteria for allowing use of audio-visual links in 

criminal proceedings. 

The Court must also consider, in those circumstances, the potential impact of 
the use of the technology on the effective maintenance of the right of the 
defendant to a fair trial, and on his or her rights associated with the hearing, 
and, in particular – 

(a) the ability of the defendant – 

 (i) to comprehend the proceedings; and 



 

 

 (ii) to participate effectively in the conduct of his defence; 

 (iii) to consult and instruct counsel privately; 

 (iv) to access relevant evidence; 

 (v) to examine the witnesses for the prosecution. 

(b) the level of contact the defendant has with other participants; and 

(c) any adverse impression that may arise through the defendant or any 
other participant appearing by means of AVL, and whether that 
adverse impression may be mitigated. 

[9] The use of AVL does not adversely affect the ability of the defendant to 

comprehend the proceedings, to participate effectively in the conduct of his defence, 

to consult and instruct his counsel privately, to access relevant evidence or to 

examine witnesses for the prosecution.  The defendant retains those abilities in the 

same way as would be the case if the witness was present in person to give evidence 

in Court.  Nor does it affect the level of the contact that the defendant has with other 

participants. 

[10] As far as any adverse impression that may arise through the witness 

appearing by means of AVL and whether that can be mitigated, it seems to me that 

any adverse impression would fall only on the Crown which proposes to call the 

witness because questions may be asked of the witness to show that he was 

summonsed, had failed to appear, had had a warrant for his arrest issued and was 

appearing now by AVL having been advised of the existence of the warrant. 

[11] In terms of general prejudice to the defence, it seems to me there is really no 

significant prejudice.  As I have said in other applications, normally under 

s 103 Evidence Act, the use of AVL generally maintains the fair trial rights of 

defendants and minimises the prejudice against them.  I say that against the 

background of experience.  The use of AVL for the giving of evidence has become 

quite common in recent years and has proven successful.  All participants in the trial, 

including defendants, are usually able to see and hear the witness very well, often 

better than if they were giving evidence in Court.  Everyone, including the jury, sees 

the same image, hears the same evidence and, in my view, the right for a defendant 

to be present at his own trial is effectively maintained when AVL is used. 



 

 

[12] Further, the use of AVL generally involves little prejudice when a witness is 

at a distance because people nowadays, lay people such as jurors, naturally expect 

technology to be used and think nothing of it.  In any event, as I have already 

mentioned, any prejudice arising from the use of AVL here is not likely to be visited 

upon the defendant, rather, it is likely to be visited upon the Crown if there is anyone 

going to be suffering it. 

[13] A strong submission was made that the use of AVL means that the human 

element is missing, that there is a different environment for a witness giving 

evidence from a distance via AVL from the environment if he has to give evidence in 

Court in close proximity to a defendant and aware of the full seriousness of the 

occasion.  I think that observation or submission is true, there is a difference in the 

environment and it may well be that a witness feels more pressure inside a 

courtroom physically than he may feel at a distance.  However, I do not think that 

there is any basis for thinking that a witness is more or less likely to give honest and 

accurate evidence via AVL than he might in Court.  I see no basis and no empirical 

evidence that there is any observable difference.  To give evidence he will need to be 

sworn, he is still subject to the same laws of perjury whether he gives evidence at a 

distance through AVL or in person.  The defendant is able to view him fully, really to 

the same degree as he would be if he were in Court and the same with the jury. 

[14] The alternatives here are either to adjourn the trial until he gets back 

assuming, and that is not certain, that it is Thursday, or aborting the trial altogether.  

Again, that is not an option which is attractive at all.  We have now gone two days of 

a trial which is years old, in any event, and the State has invested significant 

resources.  A third option is to force the Crown to proceed without this witness.  I do 

not think that is in the interests of justice.  The interests of justice include a 

defendant’s right to a fair trial but it also includes the community’s right to have 

criminal charges laid tried on the evidence that is available.  Indeed, there would be 

an element of unfairness in refusing this application and refusing what would then 

follow, an application by the Crown for an adjournment of the trial, unfairness to the 

Crown. 



 

 

[15] Something has been made about giving an easy way out to Mr Freeman, let 

him get away with not turning up and so on.  In my view those are irrelevant 

considerations.  Relevant considerations are the fairness of the trial looked at from 

the perspective of both the Crown and the defendant and in my view the fairness of 

the trial is that it proceeds first.  Secondly, that it proceeds with the Crown being able 

to use the evidence of Mr Freeman and those things can be achieved by AVL 

without, in my view, in any material way affecting the defendant’s rights to a fair 

trial. 

[16] So whether the application be under the Courts (Remote Participation) Act or 

under the Evidence Act, s 103, in my view, is the jurisdiction to order that 

Mr Freeman give evidence via AVL is established and it is in the interests of justice 

that an order be made in this case. 

[17] The order is made on the assumption that AVL is practicable and available 

tomorrow.  If that is not the case then the position would need to be reviewed. 

 
 
 
 
 
 
 
C N Tuohy 
District Court Judge 
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