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Application 

[1] This is an application filed by Mr McDougall for a departure from a formula 

assessment pursuant to s 104 of the Child Support Act 1991 (“the Act”). 

[2] Mr McDougall asserts that there are special circumstances under s 

105(2)(c)(i) of the Act such as to warrant a departure from the usual 2 years prior 

assessment of income for the year ending 31 March 2015. 

[3] He seeks a departure order from this Court accordingly. 

Background 

[4] In terms of background, Mr McDougall has been subject to the child support 

regime from 2010 until February 2015 (when his son commenced university) and his 

liability ceased. 

[5] It appears that after working on a self employed basis in [name of country 

deleted] Mr McDougall became employed by [employer details deleted] in 2012 and 

later resigned to become an independent contractor from 2013.  His child support 

assessments for the years 2010 and 2011 seem to have been based upon estimates of 

his income for those years due to a reduction in income from prior years. Mr 

McDougall was assessed as paying the minimum child support rate despite an 

income during the 2013 year of over $130,000. 

[6]  The most recent formula assessment1 (of $1051.35 per month for the period 

1 April 2014 – February 2015 when his son began attending university) was 

calculated on the income from Mr McDougall’s income of a period of 2 years 

including the 2013 financial year2

                                                 
1 Notice of Child Support Reassessment 2015/4 dated 25 March 2015. 

.  There was as at 1 May 2015 the sum of 

$11,415.15 owing in assessment amounts plus penalties. As a result of this Mr 

McDougall sought and obtained both a determination and a rehearing from the 

2 Income of $134,081 less living allowance of $28,946 resulting in $105,135 x 12% (for one child) 
being $12,616 for the period 1 April 2014 to 24 February 2015 – monthly rate of $1051.35 for 
the period 1 April 2014 to 31 January 2015 and then $901.15 for the period 1 February 2015 to 
24 February 2015. 



 

 

Commissioner under part 6A of the Act seeking to have the formula assessment 

departed from. Both of these processes declined the departure from formula 

assessment sought by Mr McDougall.  

[7] Mr McDougall applied to this Court on 19 August 2015, having earlier 

applied to the IRD for a departure order in May 2015 and then after that was 

declined having applied for that decision to be reconsidered at a re-hearing of the 

matter3

[8] Mr McDougall argued at the review and rehearing, and again during this 

hearing, that his 2014 and 2015 incomes ought to be the figures relied upon for the 

current assessment – he asserted that his 2014 income would be about $58,000 and 

his 2015 income around $70,000. At the time of review and rehearing before the 

Commissioner there was no evidence of his tax returns for 2014 and 2015. At this 

hearing Mr McDougall sought to produce his tax return for the 2015 tax year

. 

4

[9] The Commissioner found that a) there was no satisfactory evidence produced 

upon which it could be said that the formula assessment was wrong, and b) there was 

insufficient evidence produced to establish the existence of any special 

circumstances. 

 . 

[10]  Mr McDougall now seeks a s 104 departure order from this court and 

includes in that a request that all penalty payments applied to 2014 and 2015 

assessments also be “removed”.   

Participants in Hearing   

[11] In terms of s 125 of the Act and who is entitled to take part, the 

Commissioner of Inland Revenue has indicated that he would not be intervening in 

these proceedings5

                                                 
3 The applicant requested a re-hearing on 20 July 2015. This was declined by the Commissioner on 29 

September 2015 on the basis that no relevant new information had been provided. 

.  

4 Mr McDougall’s income Tax Summary for the tax year 2015 disclosed an income that tax was 
payable on of $69,983 

5 Letter to the Court dated 11 September 2015 



 

 

[12] Ms McDougall (the “receiving carer”) has also indicated that she would not 

be attending or appearing at this hearing and has no interest in recovering the money 

under these proceedings6

[13] Mr Clews was appointed as counsel to assist on this matter on 9 May 2016 

and has filed submissions and provided oral submissions at the hearing together with 

Mr McDougall

.      

7

The Law  

. 

[14] Mr McDougall is a liable parent who has been assessed to pay a formula 

assessment in relation to his son - such assessment having been made by the 

Commissioner under Part 6A of the Act on 25 March 2015. There is therefore 

jurisdiction and Mr McDougall has standing to bring this application.  

[15] Where a qualifying application is made to the Court pursuant to s 104 of the 

Act, s 105 provides a discretion to a Judge to make an order under s 106 on the basis 

of certain grounds having been established8

[16] Those grounds are: 

. 

(a) One of more of the grounds for departure mentioned in s 105(2) being 

proved to exist; and 

(b) It being proved to be “just and equitable” as regards the child, the 

receiving carer and the liable parent; and 

(c) It being proved that it would be “otherwise proper”. 

[17] The factors listed above are cumulative. There is an onus that rests with the 

applicant in proving the existence of each of these cumulative factors if he is to 

succeed with his application.9

                                                 
6 Letter to the Court dated 22 March 2016. 

 

7 Mr Clews is thanked for his helpful and succinct submissions both in writing and in Court on 1 
August 2016. 

8 On the civil standard of proof – on the balance of probabilities 



 

 

[18] The s 105(2) grounds are prescribed as follows: 

(a) Capacity of applicant to provide support; 

(b) Grounds affecting the needs of the child; 

(c) Residual grounds of fairness, based on the actions of the parties and 

their comparative positions 

[19] It is s 105(2)(c)(i) that the applicant specifically relies upon.  Section 

105(2)(c)(i) states: 

105 Matters as to which Court must be satisfied before making order 

... 

 (2) For the purposes of subsection (1)(a) of this section, the grounds for 
departure are as follows: 

... 

 (c) That, by virtue of special circumstances, application in 
relation to the child of the provisions of this Act relating to 
formula assessment of child support would result in an 
unjust and inequitable determination of the level of financial 
support to be provided by the liable parent for the child 
because of— 

  (i) The income, earning capacity, property, and 
financial resources of either parent or the child; or 

 

Applicant’s Position 

[20] The essence of the applicant’s position is that he has previously experienced 

the Commissioner assessing his income on the income he received that year (or an 

estimate of that).  He has now experienced a formula assessment based on the March 

2013 financial year (during which his income was $134,081 - higher than it is now). 

This resulted in an increased monthly assessment figure of $1051.35, and in 

circumstances where he has not put money aside for such an increase and his current 

                                                                                                                                          
9 EVJ v AJCB [2013] NZCA 100 

http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I72eb8658e03911e08eefa443f89988a0&&src=rl&hitguid=I36c05143e02511e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_I36c05143e02511e08eefa443f89988a0�


 

 

income is reduced. In these circumstances he argues that his financial capacity to 

provide the assessed support does not exist in the current financial year. 

[21] Mr McDougall does not take issue with the income figures utilised for 

assessment by the Commissioner over the years, rather the method and timing of the 

assessment of his declared income. 

[22] He argues that he has been, in effect, blindsided by the way the 

Commissioner has most recently assessed child support for the last 9 months of 

liability (1 April 2014 – 24 February 2015 when his son commenced tertiary study at 

university). 

[23] In essence the applicant argues that the special circumstances the Court 

should take account of are that he did not set aside funds to provide for an upwards 

adjustment to his child support liability for the 2015 financial year.  

Counsel to Assist Submissions 

[24] Counsel to assist notes the Court of Appeal case of EVJ v AJCB10

(a) The three matters in s 105(1) about which the court must be satisfied 

are cumulative, with the onus being on the applicant; 

 which dealt 

with s 105 applications.  He submitted that this case drew the following points from 

earlier decisions: 

(b) The thrust of the legislation is plain from its objects and provisions: 

parents are primarily responsible for their children’s support, not the 

general taxpayer or third parties; the formula assessment is the norm; 

and departure from it will be allowed only if stringent tests are 

satisfied. As has been said in a number of cases, those seeking 

departure must pass through a narrow gate; 

                                                 
10 [2013] NZCA 100 at [54] 



 

 

(c) “Special circumstances” in s 105(2)(c) means “facts peculiar to the 

particular case which set it apart from other cases”; 

(d) “Special circumstances” include, but are not confined to, those where 

“it is apparent that unfair or inappropriate devices have been adopted 

to diminish liability – often to evade a liability under the Act”. Such 

circumstances entitle the Court to have regard to the “real income of 

the assessed person”. 

[25] Counsel to assist further submitted that the s 105(2) grounds prescribed for 

departure fall into three broad categories: 

(a) Grounds affecting the capacity of the applicant to provide support; 

(b) Grounds affecting the needs of the child; 

(c) Residual grounds of fairness, based on the actions of the parties and 

their comparative positions. 

[26] He also submitted that each of the grounds for a departure order places the 

onus of establishing special circumstances on the applicant and noted that Lyon v 

Wilcox11

Analysis 

 held that special circumstances must be such as to take the case out of the 

ordinary run of cases of such a kind. 

[27] The applicant has the onus of proving, on the balance of probabilities, that the 

required grounds to justify the making or a departure order are made out. 

[28] What the applicant has to establish is: 

(a) That the applicant has standing to bring the application; and 

(b) That one (or more) of the grounds in s 105(2) exists; and 
                                                 
11 [1994] NZLR 422 



 

 

(c) That it would be “just and equitable” as regards the child, the 

receiving carer and the liable parent; and 

(d) It would be “otherwise proper” to order the proposed departure from 

formula assessment. 

[29] As set out above in paragraph [14] the applicant has established that he has 

standing to bring the application. 

[30] The next point of inquiry is whether the applicant has proved on the balance 

of probabilities that one of the grounds in s 105(2) has been established; whether 

there are special circumstances in relation to the child relating to the formula 

assessment due to the income, earning capacity, property and financial resources of 

either parent or the child that would result in an unjust and inequitable 

determination. 

[31] As submitted by Counsel to assist the inquiry required to be completed by the 

Court is broader than just an analysis of the declared income of any given year. 

Section 105 specifically sets out that other matters as well as income must be 

considered – specifically, earning capacity, property and financial resources of either 

parent. 

[32]  Counsel to assist submitted that in resigning from his job at [employer 

details deleted] where he was on an income of approximately $135,000 per annum, 

Mr McDougall voluntarily withdrew himself from this well paying job and as such 

could not also then claim that a proportionate reduced liability ought to follow12

  

. Mr 

McDougall provided an explanation in Court that he was under pressure to resign as 

were all the people in similar positions and in effect he was forced out of the job he 

had and which he said was performing well at. 

                                                 
12 See Johnson v Commissioner of Inland Revenue [2002] 2 NZLR 816; Shaw v Sutherland [2002] 

NZFLR 145 



 

 

[33] There was no evidence produced to support Mr McDougall’s assertion in this 

regard.  Nor was there any evidence to demonstrate what Mr McDougall’s total 

financial status was – this is not a criticism of him as an unrepresented litigant, but 

rather an observation of one of the many pitfalls that befall those who appear before 

the Court in the absence of legal advice. The effect of this, however is that I can 

place no weight on his explanation as to why he left his employment – it being 

accepted it was on the face of it a voluntary resignation. I do not conclude however, 

and nor was it submitted at all, that Mr McDougall resigned to in any way avoid 

liability to pay child support. 

[34] In terms of whether the applicant has been able to prove on the balance of 

probabilities whether any of the s 105 grounds have been established, there has been 

no evidence produced around the needs of Mr McDougall’s son. The evidence has 

centred upon the capacity of the applicant to provide support for his son and the 

residual grounds of fairness. The analysis in this regard is to be based on the actions 

of the parties and their comparative positions. Here there is no evidence of the 

position of Ms McDougall. The focus of the inquiry evidentially therefore falls on 

the applicant’s capacity to provide for his son. 

[35] The applicant’s primary contention is that he has not put aside funds for the 

child support from his earlier earnings and now at his age where he is looking 

towards retirement on a reduced income he is not in a position to pay the assessed 

amount plus penalties. 

[36] The assessment has been determined in accordance with the Act. Variations 

from year to year are normative within the child support context, as well as within 

the wider tax context where provisional tax and payments regularly change from 

year to year with those who are self employed. As submitted by counsel to assist 

these circumstances are not out of the ordinary. I cannot and do not find that special 

circumstances exist in this matter.  

[37] In the event that I am in error in relation to my finding that no special 

circumstances exist, I consider the next limb of whether the formula assessment 



 

 

resulted in an unjust and inequitable determination in terms of s 105(1)(b)(i), as well 

as the “otherwise proper” subsequent third limb (s 105(1)(b)(ii). 

[38] As submitted by counsel to assist “income is but one factor in the 

consideration, it has to be considered alongside earning capacity, property and 

financial resources”. In this matter, there was partial picture portrayed of the 

applicant’s financial circumstances, but not total. While tax summaries provide 

confirmation of declared income that tax is paid upon, it does not provide other 

information in relation to, for example, whether/what properties may be owned, any 

withheld income, depreciation, savings, superannuation schemes, shares, or such 

other information.  

[39] On the basis of the evidence produced by the applicant, I do not find that the 

formula assessment results in an unjust and inequitable determination. As conceded 

by the applicant during the course of the hearing, the real devil for him is in the 

increased assessment figure coming two years after he earned the income it is based 

upon and during which time he could have been paid the amount assessed. If one 

averages out his earning over the last 5-6 years as well as the formula assessments 

over the same period he concedes there can be no suggestion that it was unjust and 

inequitable.  

[40] As indicated above, the nub of Mr McDougall’s complaint is in having had 

the formula assessment differently calculated historically on his then annual income 

and now more recently being based on the two years prior without warning to him of 

this. He asserts he has not been provided with the opportunity to put that money 

aside nor plan in light of that obligation. 

[41] While there may be sympathy for Mr McDougall’s plight, that sympathy does 

not provide a legal basis that enables him to pass through, nor even open the narrow 

gate referred to in EVJ v AJCB. 

[42] There is nothing about the facts of this case that could be said to be so 

peculiar as to set it apart from other cases. 



 

 

Summary 

[43] I find that no special circumstances are made out in terms of s 105(2)(b) of 

the Act. That being so there is no need to go on to assess whether it would be just 

and equitable and otherwise proper to make a departure order. 

[44] No order for departure is made. 

[45] No order as to costs is made. 

                                                         

 
 
 
 
 
E B Parsons 
Family Court Judge 
 
 

 

 
 
 
 
 
 
 
 


