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NOTES OF JUDGE M-E SHARP ON SENTENCING 

 

Introduction 

[1] Sean Marsh is here to be sentenced on one charge of possession of 

methamphetamine for supply and one charge of possession of ephedrine for supply.  

The first carries a maximum penalty of life imprisonment and the second of 14 years’ 

imprisonment.  Both parties accept that the inevitable sentence to be imposed on 

you, Mr Marsh, is one of imprisonment as I think you will probably understand 

yourself, sadly.   

[2] The difference between counsel who appear for both the Crown and for you, 

is really as to the appropriate starting point but their differences are not great.  There 

is another difference between their attitudes on the discounts that you should be 

given for your guilty plea although the Crown appears to be of a mind that perhaps 

something slightly in excess of 15 percent might be appropriate. 



 

 

[3] As Mr Northwood who appears for the Crown said, which is to be taken as 

the lead offence for the purposes of sentencing is really neither here nor there and as 

Mr Morgan who is your counsel said, this was really one transaction.  You were a 

courier and there was one transaction only but it consisted of the possession of both 

of these drugs. 

The facts 

[4] The facts on which I will sentence, I take from an agreed caption summary.  

In essence there was an investigation which began with a surveillance device warrant 

issued by the Auckland High Court for a person called Ming Ren.  Both you and 

your former partner Ms Comins were caught up in this investigation by virtue of text 

messaging.  Your part in the transactions which have caught you are that on 23 

August at 8.00 pm Ms Comins sent a text message to Mr He reading, “Just been held 

up sorry G but I'll be up to see you early evening tomorrow if that cool.  Double 

usual drink order at pub.”  The Crown says that this was text and drug-speak for Ms 

Comins placing an order with He for one kilogram of ephedrine.  On  

24 August she sent a further text message to Mr He reading, “Sean heading up to you 

now if you can prepare please.”  He replied to Comins by text saying, “Okay tell him 

to give me a call when he here.”  At 6.11 He received a text message from you 

reading, “Just hit motorway now mate.”  At 6.55 pm you called He but that call was 

unanswered and at approximately 6.57 pm the police saw an RDTT in the vicinity of 

He’s apartment building at Customs Street West, Auckland City.  They watched you 

remove a yellow backpack from the boot of this car and saw you enter Mr He’s 

apartment with it.  A short time later you exited the apartment building carrying the 

yellow backpack.  You were stopped and searched; in your backpack were found one 

kilogram of ephedrine and approximately 28 grams of methamphetamine.  A stun 

gun was also located inside your vehicle. 

[5] The differences between counsel on the starting point are in the area of 

approximately one to one and a half years.  The Crown submits regardless of 

whether I choose as the lead offence the ephedrine possession for supply charge or 

the methamphetamine possession for supply charge, that a starting point, were you to 

be dealt with on the possession of methamphetamine for supply on a standalone 



 

 

basis of at least four years’ imprisonment would be appropriate.  There would then 

be an uplift in the vicinity of 12 months’ imprisonment for the ephedrine so that an 

appropriate global starting point, it submits, would be in the region of five to five 

years and six months’ imprisonment.  Whilst Mr Morgan, who appears for you 

suggests, taking for instance the methamphetamine charge as the lead charge, that 

the starting point should be no more than four to four and a half years.  He 

particularly relies on the case of R v Honan where the Court of appeal set a starting 

point of four to four and a half years for offending for a similar quantity of 

methamphetamine.  Mr Morgan recognises that because there are two offences, an 

uplift is warranted and that applying the totality principle, a starting point of four and 

a half years is appropriate.  He reminds me (and I am cognisant of the fact) that there 

is no evidence of actual supply of the methamphetamine and that therefore a small 

discount is warranted. 

[6] In the end, he submits that an end sentence of three years’ imprisonment 

which is the totality starting point of four and a half years less a 25 percent discount 

for your guilty plea is appropriate and is the least restrictive outcome, whereas the 

Crown suggests that there should be a five year starting point with a discount of  

15 percent but Mr Northwood would not be unhappy with a slightly higher discount 

for your guilty plea.   

Starting points 

[7] So I now move to discuss the starting points.  The Crown submits that the 

applicable guideline judgment in the ephedrine charge is R v Wallace [1999] 3 NZLR 

159, (1999) 16 CRNZ 443 where the Court of Appeal set out sentencing guidelines 

for Class B drug offending, albeit stating that the guidelines need to be applied 

flexibly given that they are expressed with (inaudible 12:17:50) based descriptors 

rather than quantities as in R v Fatu [2006] 2 NZLR 72 (CA).  The relevant 

sentencing guidelines are category 1 for commercial activity on a major scale.  

Category 2 for commercial manufacture or importation on a substantial scale and 

category 3 for smaller operations but representing commercial dealing and in that 

case, starting points of up to five years are appropriate.  Mr Morgan really suggests 



 

 

that you fall within the latter category, that is a smaller operation representing 

commercial dealing but in a smaller way. 

[8] The Crown says that you fall within category 2 of R v Wallace and has 

discussed with the Court various authorities which it says are relevant to my 

determination, the first being R v Cavanagh [2015] NZHC 2498 Oct 9, 2015, Keane 

J  where Mrs Cavanagh was sentenced to three years and four months’ imprisonment 

on one charge of possession of ephedrine for supply, two charges of money 

laundering, one charge of using a fake passport and one charge of making a false 

statement to obtain a New Zealand passport.  The Crown submits that your case is of 

a similar level of seriousness.  I would agree with that.  Keane J, there adopted a 

starting point of five years’ imprisonment for the lead offending and he noted (and 

this may well be the case with you as well) that Mrs Cavanagh was no more than a 

custodian and that her husband was the primary actor.  I say that may well be the 

case with you because you were a courier; however I do note that there is no 

evidence one way or another as to your role, if there was any, beyond being a 

courier. 

[9] The quantity of ephedrine however in Cavanagh is twice that in your case and 

on the basis of the differences but also the level of seriousness, the Crown submits an 

appropriate starting point in the region of four to four and a half years’ imprisonment 

with an uplift for the methamphetamine offending.  In your case, the Crown says that 

the 28 grams places you within band 2 of offending.  I think I heard Mr Morgan say 

that you could probably be said to fall within band 1, I am not sure that I agree with 

him there. 

[10] In any event, all this is no doubt completely academic and of little interest to 

you because what you want to know is what the end sentence will be.  I appreciate 

that.  So I will try to get to the point as quickly as I possibly can.  I have reached the 

view that an appropriate starting point for the ephedrine offending (which I will take 

as the lead offence because the amount was so much greater) is one of four years;  

that it should be uplifted by 12 months for your band 2 methamphetamine offending.  

That of course reaches a total of five years’ imprisonment.   



 

 

Aggravating features 

[11] I should for the record, identify the aggravating features of the offending of 

course.  I have adopted a starting point based on these.  They are:  

• the extent of the commerciality because the ephedrine in your backpack was 

worth approximately $120,000 (and the methamphetamine was worth a 

considerable amount as well), whilst you were a courier you played the role 

of driver: you were picking up and paying for ephedrine and 

methamphetamine on behalf of your co-offender. 

[12] I now move to consider your guilty plea and what discounts you should 

receive for it.  Mr Morgan urges on the Court to give you as close to the maximum 

discount available (25 percent) for your guilty plea.  He has traversed the history of 

his involvement in this matter which I think was halfway through or almost halfway 

through 2015.  In any event, he said that by the end of 2015, the parties had reached 

common ground and the defence had already indicated that the pre-trial admissibility 

argument which was scheduled would no longer be necessary and that you would be 

pleading guilty on the basis of a negotiated charge list and a negotiated summary of 

facts.   

[13] The trial had been scheduled for May this year but you entered guilty pleas in 

January after the Christmas vacation, having indicated through your counsel to the 

Crown and the Court that you would be doing so.  I am prepared, under all of those 

circumstances and given that there was prolonged discussion and negotiation 

between counsel over this matter, to give you a discount of 20 percent which is 

somewhat greater than the Crown has suggested but I do not consider that it would 

be appropriate to give you the full discount under Hessell v R [2010] NZSC 135, 

[2011] 1 NZLR 607 of 25 percent.   

[14] And whilst this is not going to assist you, I would like it to be noted on the 

record that where a defendant trades in drugs or is involved in drugs on a 

commercial basis but acknowledges and seeks help for addiction issues, I would 

much rather impose a rehabilitative sentence but I am afraid my hands are tied.  I 



 

 

commend you for being willing and desirous of rehabilitating and the steps that you 

have taken so far.  I hope that on your release from imprisonment you will indeed 

engage with Odyssey House.  There are countries in the world which have adopted a 

wholly therapeutic and rehabilitative attitude towards drug offending, no matter how 

serious and it seems to be working.  I wish that this country were to follow suit.  

Perhaps it will in years to come but as I said my hands are tied for the moment and I 

am regretful about that. 

[15] In any event, from five years you will be given the 20 percent discount which 

is 12 months.  That takes the sentence down to four years.  I will impose that on each 

of the two charges.  The two terms of course will run concurrently.  Thank you. 

[16] On charges 1, 2 and 4, as no evidence is offered, they are dismissed and you 

are discharged. 

 

 
M-E Sharp 
District Court Judge 
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