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NOTES OF JUDGE P R CONNELL ON SENTENCING 

 

[1] You know you are here to be sentenced for a charge of discharging a firearm 

with reckless disregard.  You have heard me talk to counsel about that.  It has a 

maximum term of seven years’ imprisonment.  Along with that is a charge of injuring 

with intent and that has a maximum term of five years’ imprisonment.  Then there is 

the charge of being in possession of a firearm and that has a maximum term of four 

years’ imprisonment. 

[2] Before I talk about the facts, you have heard counsel mentioning a three 

strikes warning.  That is part and parcel of our law - that when you commit a serious 

violence offence such as discharging a firearm with reckless disregard, the Court has 

to give you a warning about the consequences of you committing another similar 

offence or another serious violence offence.  When I give you this warning you will 

end up with a list of those offences so that you know that if you commit one of those 

in the future this warning comes into play.  The warning simply is that if you are 



 

 

convicted of any serious violence offence other than a crime of murder, and you 

commit that after the warning I am giving you now and a Judge in the future imposes 

a sentence of imprisonment, then you would serve that sentence without parole or 

without early release.  If it was unfortunate that you were convicted of a murder, 

again committed after the warning I am giving you now, then you would serve a 

sentence of life imprisonment.  It would be without parole unless it was considered 

to be manifestly unjust and in that event a Judge would have to sentence you to a 

minimum term of imprisonment.  That is the warning. 

[3] The facts of this case are necessary to canvass in this decision I am making 

today because it is the assessment of culpability that I have to undertake to come to 

my decision about what the sentence should be.  You have heard counsel mention 

there is not any pattern of sentencing or tariff of sentencing set by higher Courts in 

this one and so the facts are very important. 

[4] Early during the day of 29 November 2014 your father had two separate 

altercations with others and that was with a Mr Dwyer and then a Mr Mikaere.  That 

was at a property at Mangamahoe Road in Aria.   There was some family celebration 

occurring there.  It was a birthday party for someone’s 50th birthday.  Your father, 

after these altercations then left and went back to his home.  Shortly after that you 

met up with the two people at the Mangamahoe Road address and had a short 

discussion with them.  You then drove to your parents’ address and your sister 

apparently phoned your two brothers, that is Isaac and Jamie telling them to come to 

the family home. 

[5] As I have learnt today, this was a case where you observed your father.  You 

considered he had been knocked around and was injured.  I understand he was 

bleeding and at that point Mr Boot asks me to accept that what you did thereafter 

was a matter of provocation.  You were upset at what had happened to your father.  

That you were certainly angry.  Mr Boot has asked me to accept that you were 

without good judgment brought about by your anger in this case.  With that the three 

of you left your parents’ address and drove to the Mangamahoe Road address.  Your 

older brother Jamie drove the ute.  Isaac was in the passenger seat and you stood on 



 

 

the flat deck of the ute, having armed yourself with a 22 rifle that you had taken 

from your father’s address. 

[6] When you got to the address you were heading towards, your brother stopped 

the vehicle and you raised the rifle to your shoulder and aimed it in the direction of 

the heads and bodies of the two men who became the victims of this attack.  What I 

accept about this is that you did not have an intention there and then to actually shoot 

them.  If anything there was a posturing, as Mr Boot has put it.  You were trying to 

clearly create a sense of fear within these people but once the vehicle stopped and as 

you were pointing the rifle, your brother Isaac got out of the ute.  He ran at the 

victim Mr Mikaere, tackling him to the ground where he is then said to have 

punched him multiple times to the head. 

[7] Your brother Jamie got out of the ute and he joined in with Isaac punching 

and kicking Mr Mikaere as he lay on the ground.  It is said that they punched him at 

least 10 times and each kicked him a few times.  A number of punches and kicks 

were administered to the victim’s head.  You then got off the ute and it is said that 

you struck your victim Mr Mikaere twice in the head with the butt of the rifle and he 

shortly after that then lost consciousness.  There was further fighting which broke 

out between you three brothers and the associates of the victim and during that you 

apparently presented the gun at one person’s chest and then there was a bit of a tug 

of war over the rifle itself.  Again someone from the party at the address intervened 

and the rifle fell to the ground. 

[8] One of the other people at this party, a Mr Dwyer, tried to distract you and 

your brothers by jumping into your ute and drove it away and at that stage you 

discharged the rifle at the ute and it is why you face now sentencing on this charge of 

recklessly discharging the rifle.  What the Court has to accept by this is that you were 

not deliberately aiming to try and shoot that person driving the vehicle, but you 

discharged the gun in a reckless way and if you put it bluntly it just means you were 

not really taking any notice and were not caring too much about where that bullet 

went and that is the nature of the offence that you face sentence for now.  The bullet 

struck the passenger side door handle just above it, shattered the passenger door 

window and apparently a portion of that bullet penetrated the interior of the vehicle 



 

 

and came to rest on the passenger’s seat.  The thing that you seem to have an 

appreciation of now is the fact that it could have gone anywhere and someone could 

easily have been shot and it is just a matter now of good luck almost that that did not 

occur. 

[9] Another vehicle came along and picked you and your brothers up.  You then 

followed the ute driven by Mr Dwyer.  He saw you approaching after he got to a 

neighbour’s address and he was in fear for his own safety, and as he ran away onto 

the farm where he had stopped, he fell over and fractured his right elbow.  He hid to 

avoid being found by you and your brothers.  The victim Mr Mikaere was knocked 

unconscious.  He suffered a broken nose, bruising, tenderness, swelling to his head 

and eye and abrasions.  He spent some time in the emergency department at the 

hospital before he was discharged and he was referred for follow-up treatment for his 

broken nose.  The point and purpose of talking about those injuries is just to give the 

Court an indication of the seriousness and severity of the attack on him. 

[10] I have read the victim impact statements from the people who were at that 

address and who were confronted by your brothers and yourself and the actions that 

you engaged in.  A comment made by the three of them is that you turned up at what 

were meant to be birthday celebrations where there were grandchildren, nieces and 

nephews present.  All of these victims say these children saw what happened and at 

the time they were screaming and crying when it did.  Those comments of the victim 

highlight the long-term effect on those children and I think you might understand 

that at this point in time.  It is the last thing you would ever want to happen to your 

own kids.  That they have to face seeing someone getting beaten up, bashed with a 

rifle and then there is the issue around the firing of the gun, very frightening stuff for 

kids.  It is a pity in my mind that you did not realise that before you engaged in it. 

[11] One of these victims has lost his job when he broke his arm.  I have said to 

Mr Boot I accept that you and your brothers did not deliberately or directly break his 

arm, but it was broken as he was running away in fear of you, and he at that point 

would have been scared that he was going to be shot at.  It has taken something like 

18 months for him to recover the use of his arm sufficient to let him work. 



 

 

[12] The man who was attacked physically suffered a broken nose, cuts and 

swelling around his face to such an extent that he was in pain and suffered migraine 

headaches for some time afterwards.  His partner was required to take time off work 

to look after him. 

[13] The probation officer’s report tells me that you are someone who is at 

medium-risk of harming other people and that opinion is based on the fact that you 

got angry and upset, stopped thinking and went and got hold of this gun and went to 

the address.  They are simply saying that you are someone who might have a 

tendency to do that and is therefore at risk of harming other people.  I accept the way 

it is put in the Probation Service that this is probably a case of loyalty gone wrong.  

You had feelings for your father what had happened to him and they prompted your 

anger and that is really not something that is any doubt. 

[14] The report considers you are not remorseful.  You today, through your lawyer 

Mr Boot, say that you do regret taking the rifle to that scene.  You are making a very 

modest offer of reparation.  With that clearly the Crown have submitted, as you have 

heard, submissions asking the Court consider imposing something like a five to six 

year term of imprisonment on you.  You have heard me perhaps discuss with Crown 

counsel some of the decisions of the Courts in the past that have dealt with similar 

facts to these and the penalty that is imposed on people who offend in this way.  That 

starts with a case called Doctor v Police (HC Tauranga CRI-2008-470-30, 

16 October 2008) where a term of 15 months’ imprisonment was imposed when 

someone recklessly discharged a firearm like you have.  The reason why that 

sentence was relatively low was the fact that this was a shot fired as a warning shot 

in the air above a property. 

[15] There is more significance in R v Templeton CA460/05, CA480/05, 

CA484/05, 6 July 2006 to this case where the Court of Appeal, in considering an 

appeal from sentence, came to a view that for offenders in that case where there were 

a number of people somewhere from up to five years’ imprisonment was a starting 

point, four and a half years for one of the other offenders and for a lesser offender a 

starting point of three and a half years.  What I acknowledge is that the facts of that 

case were far more serious than this one but you can see from that example that a 



 

 

term of imprisonment is likely always to be given.  The Court of Appeal in effect 

have said that and the starting points certainly range anywhere from three up to five 

years’ imprisonment.  The Court in that case refused to interfere with the sentences 

that were finally imposed. 

[16] Reference is also made to another Court of Appeal decision Gathergood v R 

[2010] NZCA 350 and that is a case where a shotgun was pointed at another vehicle.  

It was a one-off offence.  In that occasion a sentence of four and a half years’ 

imprisonment was adopted as a starting point and a lesser three and a half year 

sentence adopted for a co-offender. 

[17] The Court in that case had regard to R v Templeton.  It said the present 

offending is of a different order to the offending in R v Templeton.  Only one shot 

was fired from the defendant’s perspective while he was driving away from the 

victims with his co-offender leaning out the window to fire the shotgun.  In having 

regard to that secondary role, it was considered that a three year starting point was 

appropriate for that person leaning out the window firing the shotgun. 

[18] Here, as you have heard, the Crown ask that you be sentenced to a term of 

imprisonment.  They say five years for reckless discharge of a firearm with an uplift 

of at least a year for your part in the injuring with intent to injure.  They identify 

aggravating features - being premeditation.  Your counsel to some degree refutes that 

because Mr Boot puts it on the basis that this was simply a reaction, not so much any 

careful thinking or planning but to some degree it has to be accepted you did think 

about a gun, you did take a gun and you did actually discharge the gun at some point. 

[19] I am asked by the Crown to consider the actual threatened violence here, the 

vigilante actions and the impact on the victim. 

[20] The injuring with intent charge has aggravating features given the fact that 

there was more than one of premeditation.  It was gratuitous violence here.  There 

was an attack to the head of the victim.  There was the use of a weapon at one part of 

that and again the factor of a vigilante action and serious injury to the complainant. 



 

 

[21] I am asked to consider the decisions I have referred to and on that basis the 

Crown’s submission is that there should be somewhere between a four and a half 

year and five year starting point, accepting there should be a discount of around  

10 to 15 percent for a guilty plea. 

[22] I have touched on what Mr Boot has said to me.  He says you are young.  You 

are someone who has had a job.  He asked me to give you some credit for the fact 

that in 2009 you got involved in offending which was dealt with by the Court for 

assault but since that time you have been a productive worker.  You have not earned 

any further convictions in the Court.  You are in a permanent relationship.  You have 

a child and he says that you are someone who has a future who has made a serious 

mistake and what you did on this occasion provoked by the condition you saw your 

father in at the time. 

[23] Those things are important.  I have to weigh up those personal circumstances 

against the fact that you live in a community that does not approve of the use of 

guns, does not tolerate it.  If you look at it this way, I am simply sitting here as a 

Judge on behalf of the community saying to you if anyone wants to use firearms in 

this way knowing what happens when you do there is usually death, usually injury.  

In this case not, I agree, but could have been.  Then the response of the Court must 

be reasonably harsh and that is something I think we all understand that does not 

require further explanation. 

[24] I do consider the Crown approach to be at the firm end of offending of this 

nature. I have come to a view given all of the circumstances, the submissions of 

Crown and your counsel that what is appropriate on the charge of discharging a 

firearm with reckless disregard is a sentence of three years’ imprisonment.  That is as 

a starting point. 

[25] There has to be an uplift to take account of the injuring with intent, and in 

considering that uplift, I also must consider the principles of totality and make an 

appropriate reduction to the sentence I have in mind if I was to consider the injuring 

with intent charge as a stand-alone offence.  In this case for you the uplift will be one 

of 12 months.  You will appreciate the total the Court has reached is one of 



 

 

four years’ imprisonment.  There is a discount for your plea of guilty.  You are given 

credit for that.  That saves your victims coming to this Court and having to give 

evidence about this event and to avoid the trauma of that and that discount is  

10 months. 

[26] You will understand I have reached a point where it is now three years and 

two months’ imprisonment.  I will make an allowance, particularly for the fact that 

you did in the younger years get into some trouble.  You seem to have been making a 

very good effort to keep away from trouble.  A further two months is then reduced to 

take account of that and that includes the submission that Mr Boot makes about your 

good character and the fact that you are someone who has been productive in the 

workplace.  The total imposed on you then is a three year term which is on the 

charge of discharging a firearm. 

[27] For consistency on the injuring with intent to injure charge, I will impose an 

18 month term of imprisonment to be served concurrently with the three years and 

on the possession of the firearm there will be a three month sentence imposed in 

respect of that, again concurrently served at the same time. 

[28] There is also an order for the destruction of the gun and ammunition. 

 

 
 
P R Connell 
District Court Judge 
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