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[1] The defendant, Mr Emerson, faces a representative charge that between the 

4 April 2011 and 30 September 2012 in Whangarei he dishonestly and without claim 

of right, used a document with intent to obtain pecuniary advantage. 

[2] Thirty three ACC work hours declaration forms are then listed as particulars.  

[3] The original charge was amended by me without opposition on the morning 

of the trial.  It reduced the date range of the charge so as to only cover the dates for 

which there were ACC 206 forms and a corresponding time sheet and/or invoice 

from Mitchell Builders. 

 



 

 

Preliminary point; the form of the charge 

[4] At the conclusion of the evidence Mr McKean submitted that the charge did 

not conform with s 20 the Criminal Procedure Act 2011.  He said the charge was laid 

as a representative one, listing 33 identifiable documents, the ACC 206 work hours 

declaration forms completed by Mr Emerson.  As such, s 20(1) did not apply.  He 

submitted neither did s 20(2).  There should have been 33 individual charges.  He 

submitted that it would be in the interests of justice that the, “Charge as worded were 

divided into multiple charges.”  At the end of the Crown case, the Court could find 

some of the 206 forms were not used for the purpose of obtaining a pecuniary 

advantage because they declared the defendant had worked a full week. 

[5] Ms Jarman-Taylor submitted that the charge was appropriate.  She submitted 

it fell within s 20(2). 

Discussion – lesser type; a sub heading of Preliminary Point 

[6] In my view s 20 was enacted to enable representative charges to be laid in 

both the Judge alone jurisdiction and the jury jurisdiction under the now repealed 

Summary Proceeding Act 1957.  Representative charges were generally not 

permitted in the summary jurisdiction.  Section 20 codifies and extends past practice 

by enabling the use of representative charges for all offences and extending the 

circumstances in which a representative charge may be used. 

[7] A charge may be representative under s 20(2) even though distinct acts of 

alleged offending can be identified.  This was not the case in relation to previous 

case law that separate charges should always be used when repetitive acts of alleged 

offending can be distinguished from each other in a meaningful way; see Qiu v R1, 

Gamble v R2

[8] In situations of large-scale fraud or other dishonest acts, particulars of 

individual transactions to support separate charges are likely to exist.  The critical 

issue is whether the requirements of s 20(2) are met, and not whether there are 

. 
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sufficient particulars to support the separate charges.  Section 20(1) does not apply as 

the offences have been identified.   

[9] A charge may be representative if, firstly, multiple offences of the same type 

are alleged.  Clearly, in this case, they are. 

[10] Secondly, the requirement that the same plea is likely to be entered to all 

offences if they are charged separately recognises that it is necessary for there to be 

some common basis in fact and law for a verdict on a representative charge and for 

sentencing in the event of a finding or plea of guilt.  This commonality may also be 

indicated by the likelihood of the defendant relying of the same defense to the 

offences covered by the charge.  The Court may divide the charge under s 21 if the 

defendant later satisfies the Court that different pleas would by entered to individual 

offences covered by the representative charge. 

[11] Thirdly, because of the number of offences alleged, if the offences were to be 

charged separately but tried together it would be unduly difficult for the Court to 

manage separate charges. 

[12] The use of “unduly difficult” in subs (2)(c) suggests that some level of 

difficulty in dealing with multiple charges should be tolerated by the Court.  The 

prosecutor may consider a representative charge when the extent of difficulty is not 

consistent with the interests of justice.  Both legal and administrative difficulty is 

relevant, including the likelihood of a Judge sitting alone being unable to deal 

individually with each offence and its associated evidence as well as the likely length 

and complexity of the trial.  The sheer number of offences may make dealing with 

multiple charges “unduly difficult”, even if the nature of the offences and the issues 

they raise are otherwise straightforward. 

[13] In my view this representative charge is covered by s 20(2).  There are 

multiple, (33), charges of the same type.  They were all alleged to have been 

committed in the same way.  The defendant has pleaded not guilty to the one 

representative charge and would have pleaded not guilty if there were 33 individual 

charges.   



 

 

[14] Of more difficulty is the third limb, it being unduly difficult to deal with the 

33 charges separately.  Having now reread the evidence and considered the issues I 

am of the view that it would be unduly difficult to deal with 33 charges separately. 

[15] The charge will remain in its current form. 

[16] At the end of the day the alternative would be to divide the representative 

charges into 33 separate charges under s 21.  Section 133 confers a broad power to 

amend a charge, including under s 21, at any time up to the delivery of the Court’s 

decision.  There is no requirement for the defendant to plead to the amended charges.  

Instead of facing one representative charge he would face 33 separate charges.  That 

in my view would be unfair to the defendant. 

General matters 

[17] The burden of proving the essential elements of the charge is on the Crown.  

That burden remains on the Crown from the beginning of the case to the end.  The 

accused has elected to give evidence and to call a witness, Mr Oliver.  By doing so 

that does not change the burden of proof.   

[18] Before I can find the defendant guilty of this charge I must find that the 

essential elements of the charge have been proved beyond reasonable doubt to the 

point where I am sure. 

Essential elements 

[19] Section 228(1)(b) the Crimes Act 1961 states; 

228 Dishonestly taking or using document 

(1) Every one is liable to imprisonment for a term not exceeding 7 years 
who, with intent to obtain any property, service, pecuniary 
advantage, or valuable consideration,— 

(a) …; or 



 

 

(b) dishonestly and without claim of right, uses or attempts to use any 
document. 

[20] There are four essential elements that must be proved beyond reasonable 

doubt: 

(a) That Mr Emerson used any document.  The word “uses” has its 

ordinary meaning; to employ something so as to achieve an end.  In 

this case the Crown allege that Mr Emerson used the ACC 206 form 

so as to achieve an end. 

“Document” is widely defined in s 217.  “Document” is anything that 

contains or conveys information. 

(b) That Mr Emerson did so dishonestly.  “Dishonestly” is defined in s 

217 as;  

 “In relation to an act or omission, means done or omitted without a 
belief that there was a express or implied consent to, or authority for, 
the act or omission from a person entitled to give such consent or 
authority.”   

The test is subjective.  The belief in question should not be qualified 

by a requirement that the belief be “honest”.  The test is whether or 

not a belief is dishonest is contained within the statutory definition.  

See R v Hayes3

(c) That Mr Emerson did so without claim of right.  Claim of right is 

defined at s 2 of the Crimes Act as; 

 

“A belief at the time of the act in a proprietary or possessory right in 
property in relation to which the offence is alleged to have been 
committed although the belief may be based on ignorance or mistake 
of fact or of any matter of law other than the enactment against 
which the offence is alleged to be committed.” 

                                                 
3 [2008] NZSC 3, 2 NZLR 321 at para [34] 



 

 

A belief by the defendant as to claim of right need not be reasonable, 

although the reasonableness of any such belief may provide assistance 

in relation to the issue of whether or not the belief was actually held.   

(d) That Mr Emerson used the document with intent to obtain pecuniary 

advantage.  Pecuniary advantage means anything that enhances the 

defendant’s financial position.  It does not matter whether the 

defendant was already entitled to the advantage, or may be trying to 

avoid the risk of not continuing to receive it.  Those factors will not 

prevent the use of dishonest means to obtain the advantage from being 

an offence.   

[21] In Hayes at paragraph [16] the Court said; 

“The preferable construction treats the expression “pecuniary advantage” as 
meaning simply anything that enhances the accused’s financial position.  It is 
that enhancement which constitutes the element of advantage.  If what the 
accused person is seeking to obtain is of that kind, it does not matter whether 
he or she is entitled to it, or may be trying to avoid the risk of not continuing 
to receive it.  It follows that even if the person from whom the pecuniary 
advantage is sought has an obligation to supply it to the recipient, that will 
not prevent the use of dishonest means to procure the advantage from being 
an offence.” 

The law 

[22] Both Counsel have referred me to Hayes.  

[23] That case involved Mrs Hayes submitting medical certificates to the Accident 

Compensation Corporation between 10 September 1998 and 7 October 2004 for the 

purpose of obtaining weekly compensation payments.  Mrs Hayes certified that she 

was not working and not able to work.  The jury found that she was both working 

and able to work.  She faced charges under s 229A (now repealed) and s 228 of the 

Criminal Procedure Act 2011. 

[24] Mr McKean relied in his final submissions on the footnote to paragraph [24].  

I set out both paragraph [24] and the footnote.   



 

 

[24] …  As documents the certificates were clearly capable of being used 
to obtain a pecuniary advantage.  Ms Hayes’ purpose and intent 
when using them was undoubtedly to obtain weekly compensation 
payments13.  What she was endeavouring to obtain was 
unquestionably a pecuniary advantage in that its receipt would 
enhance her financial position.  Provided she had intent to defraud, 
or acted dishonestly and without claim of right, Ms Hayes therefore 
committed offences against s 229A and s 228. 

Footnote: 

[13] The absence of this element from s 228 means that although the 
capacity of a document to be used to obtain a pecuniary advantage is of 
evidentiary relevance to whether the intent of the accused was to use it for 
that purpose, proof of that capacity is no longer a formal element of the 
offence.  In practical terms however, if the document is not capable of being 
used to obtain a pecuniary advantage the offence cannot be committed.    

[25] Mr McKean submitted that the purpose for filling in and sending the 206 

forms to ACC by Mr Emerson is, at best, unclear.  The purpose was not to affect the 

level of compensation because he said the evidence is clear that it was not possible to 

use the 206 forms to change Mr Emerson’s level of compensation.  He submitted the 

Crown appear to be saying that the purpose of using the forms by Mr Emerson was 

to effect the commencement of a process which could result in the loss of 

compensation.  That was a very complicated and very indirect way of obtaining 

pecuniary advantage.  That is relevant to whether the Defendant did in fact have that 

intent.   

[26] In Hayes the Court  said; 

“[42] It is important for an understanding of what follows to distinguish 
between two concepts.  The first is whether conduct of the kind in 
question should be characterised as dishonest.24  (For example it may 
be arguable that the use of a cheque  in a particular way is not 
capable of being regarded as dishonest, whatever the state of mind of 
the accused).  The second is whether the mind of the particular 
accused was dishonest.  It is seldom that any issue arises at trial in 
respect of the first concept.  But where it has arisen, the correct 
approach to its resolution has proved controversial.  What is 
normally in issue at trial is whether the mind of a particular accused 
was dishonest.  

[43] The objective facts of a particular case may be such that the jury can 
properly infer that the accused had a dishonest mind unless he or she 
can raise a reasonable doubt on the basis of a relevant but mistaken 
belief.  In this respect the international jurisprudence is consistent 
with New Zealand’s view that, provided the accused’s belief is 
actually held, it does not have to be reasonable.  This approach 



 

 

recognises the common law principle that mens rea is, in most cases, 
a subjective concept.  Hence a mistaken belief in facts or 
circumstances that would, if correct, exculpate the accused, does not 
have to be reasonable or based on reasonable grounds.”   

[27] Further at paragraph [58]: 

“[58] ….The beliefs contained in the definitions of “dishonestly” and 
“claim of right” were not meant to be subject to a reasonableness 
control, albeit their reasonableness will obviously have evidential 
relevance to the question whether they were actually held.  It would 
in these circumstances be wrong for this Court to read in a 
requirement that the beliefs referred to in the statutory definitions 
must be reasonable.” 

[28] Bearing what must be proved and taking into account, in particular what was 

said in Hayes, I now consider the evidence in this case. 

Admission 

[29] At the commencement of the hearing Mr McKean on behalf of Mr Emerson 

admitted that Mr Emerson himself or at his direction filled in all the relevant ACC 

206 forms, prepared the invoices to Mitchell Builders and the timesheets. 

[30] There is no dispute that those three are documents as defined in s 217.  

Chronology 

[31] I have set out a chronology of significant events in this case. 

(a) Mr Emerson’s date of birth 1 September 1970. 

(b) Injury to back whilst at work 5 December 2003. 

(c) ACC decline weekly compensation December 2004/January 2005. 

(d) EBW Limited incorporated 15 February 2005.  Mr Emerson the sole 

director and shareholder.   



 

 

(e) Mr Oliver appointed as Mr Emerson’s advocate January/February 

2005. 

(f) ACC accepts claim for weekly compensation which started on 

7 March 2005. 

(g) Licenced Building Practitioner for Carpentry and Site Licence classes 

24 August 2008. 

(h) Gallagher Bassett wrote to Mr Oliver on behalf of Mr Emerson 

seeking that Mr Emerson commence completing weekly hours 

declaration forms; ACC 206 October/November 2010. 

(i) Mr Emerson commences work as a sub-contractor, through his 

company for Mitchell Builders on 29 March 2011. 

(j) Meeting between Mr Lamb, ACC Investigator, and Mr John Mitchell 

of Mitchell Builders, 6 June 2012. 

(k) ACC payments to Mr Emerson cease 28 December 2012. 

Injury and first contact with ACC 

[32] Mr Emerson was, prior to his accident, a “very strong, active builder”.  He 

would lead by example, “get stuck in”.  At the time of his injury he was a leading 

(charge) hand on building sites in Auckland.  In addition to his work as a builder 

Mr Emerson led an active social life, hunting, fishing and refereeing rugby.   

[33] On or about 5 December 2013 Mr Emerson injured himself while tipping out 

a barrow of concrete on a building site in Auckland.  The injury was to his lower 

back/spine.  He saw a physiotherapist then a chiropractor.  He made claims for the 

cost of that treatment which was accepted by ACC.  His income dropped.  The 

treatment he was receiving was not assisting him.  He made enquiries with his ACC 

case worker about getting some financial help.  He said in evidence that the ACC 

were “very difficult to deal with”.  It was only when he saw a Dr Malcolm Lowe that 



 

 

it was suggested Mr Emerson approach a Mr Howard Oliver, an ACC advocate.  

Mr Emerson did that.  From that point on Mr Oliver advocated on behalf of 

Mr Emerson.   

[34] All correspondence and communication between the ACC and Mr Emerson 

then had to go through Mr Oliver.  As Mr Emerson said, getting Mr Oliver changed 

ACC’s attitude towards him.  While his first application for weekly compensation 

was refused, on the day of the review of that decision, ACC changed its position and 

granted it.  Mr Oliver was going to appear for Mr Emerson at that ACC review.  I 

find he was instrumental, that is Mr Oliver, in getting ACC to change its position. 

[35] Mr Emerson continued to receive ACC weekly compensation payments from 

7 March 2005 to 28 December 2012; seven and a half years.   

Medical certificates  

[36] For a person to continue to receive ACC weekly payments they must provide 

periodic medical certificates indicating that they were unfit for work, as that term is 

defined.  Mr Emerson continued to get 90 day medical certificate from various 

doctors during his time as a recipient of ACC payments.  During the relevant period 

the medical certificates indicated he was fit for “light duties”.  Unlike in Hayes there 

was no challenge, at least at this hearing, to Mr Emerson’s medical certificates. 

The ACC 206 forms 

[37] The ACC can require persons who are in receipt of weekly compensation to 

complete the ACC 206 forms.  These are work hours declarations.  Mr Emerson was 

required to fill out these forms.   

[38] Mr Robert Richardson, who gave evidence before me, was appointed Mr 

Emerson’s case manager in May 2010.  At that time Mr Richardson was working for 

Gallagher Bassett, a third party provider to ACC.  In an undated letter, but which I 

find must have been written in October 2010, he advised Mr Oliver: 



 

 

“It is now appropriate that Tony complete a work hours declaration form 
weekly and fax them to us.  The work hours declaration is necessary to 
determine the capacity to work in a full time capacity.  Whether the 
abatement rate needs to change, something you will need to discuss with 
your client.  I have enclosed some of these forms for you to provide to your 
client.” 

[39] Gallagher Bassett had received a letter informing them that Mr Emerson was 

getting considerable work in doing renovations, to the point of doing full or near full 

time hours.   

[40] I find it proved that Mr Emerson received a copy of that letter.  He was aware 

of what it said.  Mr Emerson did complete work hour forms and forwarded them to 

Mr Richardson and to his new case officer at ACC for a period of time much wider 

than that in the charge faced.   

The effect of ACC 206 forms 

[41] There is a marked disagreement between the witnesses called for the Crown 

and Mr Oliver called by Mr Emerson as to the purpose and the need for claimants to 

accurately fill in the 206 forms and what, if any, effect on weekly compensation it 

would have whether they are filled in at all, accurately or not.  Mr Emerson said he 

had been told by Mr Oliver that the forms are of no or little effect. 

[42] Mr Richardson said that the purpose of the 206 forms was so ACC could get 

an idea as to the progress and return to independence of a claimant over time.  

Mr Richardson said that the form could have affected Mr Emerson’s weekly 

compensation through the abatement system.  ACC would have also looked at a 

vocational independence assessment.  I take it from Mr Richardson’s evidence that 

had Mr Emerson declared eight hours per day or more that would have or should 

have triggered further investigation in to Mr Emerson’s eligibility to claim weekly 

compensation.   

[43] Mr O’Neil gave evidence for the Crown.  He was and is an experienced case 

manager with ACC.  He for a time managed Mr Emerson’s case once it was 

transferred back to ACC from Gallagher Bassett.  It was he that ultimately cancelled 

Mr Emerson’s weekly compensation effective from 28 December 2012.  I take from 



 

 

his evidence that he viewed the 206 forms as an important tool which would lead to 

other enquiries, if they were correctly filled in, to ascertain whether Mr Emerson was 

still incapacitated or not which in turn could lead to an assessment being required 

from a medical practitioner and from that as to whether he was entitled to continuing 

weekly compensation.   

[44] Ms Jordan is a technical claims manager.  She is a duly qualified lawyer.  She 

has 12 years experience with ACC matters both with the corporation and with a 

private boutique law firm specialising in accident and compensation law.  I accept 

her as an expert. She gave her evidence in a way one expects an expert to; unbiased 

and impartial.  She has the necessary expertise.  Although she is currently employed 

by the Accident Compensation Corporation, she has not (apart from after 

Mr Emerson was charged) had anything to do with Mr Emerson’s case.   

[45] At page 123 of my notes she said: 

Q Can you explain to us what its purpose is? 

A The purpose of a 206 form is for ACC to be given an accurate 
account of post incapacity employment so if someone returns to 
work but was still receiving a medical certificate saying they are 
incapacitated we expect to be informed of the hours of work that 
they are doing so we can realistically monitor their rehabilitation and 
weekly compensation entitlement.  

Q If someone was not being entirely honest in their 206 form what sort 
of impact would that have on the monitoring you have just referred 
to? 

A It undermines the system entirely.  If someone is incapable of 
working very many hours and their medical certificate says they are 
incapable of working very many the Corporation really has no basis 
for questioning that.  All the facts marry up.  If someone is 
misrepresenting the amount of hours they are working and 
potentially also passing that information on to the GP then we end up 
with a situation where the GP perhaps is not aware of the facts and is 
accepting the hours as told to them by the claimant and certifying 
someone as being incapacitated when perhaps they are not….Where 
it becomes difficult in a situation like this where we are looking at a 
shareholder/employee salary is if their hours are under declared and 
their post incapacity shareholder salary is assigned at a lower rate.  It 
both looks like they are suffering from a loss of income and a 
considerably larger of incapacity than what they may actually have 
so the Corporation would not be looking at a case to abate it 
appropriately or test incapacity which means someone would end up 
in the situation where they would be working full time in 



 

 

employment in their pre-injury role and collecting weekly 
compensation regardless. 

[46] In cross examination Ms Jordan was tested about the effect.  Mr McKean put 

to her at page 139 of my notes: 

“Isn’t it correct that these work hour forms have no effect on his entitlement 
to compensation.” 

To which she replied: 

“No, I think that that is a really simplistic way of looking at it.  The work 
hours declaration forms do not form the basis of calculation of abatement, I 
think that is a correct position to make.  However they do give an indication 
as to whether or not earnings are being declared appropriately.  They do give 
an indication of whether or not an actual incapacity exists but neither of 
those things can be determined based solely on work hours.” 

[47] Mr Oliver is a specialist ACC advocate.  The term advocate is not defined in 

the ACC legislation.  He has never acted for the ACC.  He is a qualified lawyer but 

has not practised as one since 1985.  He has been Mr Emerson’s advocate from 

almost the very start.  Ms Jarman-Taylor challenged Mr Oliver’s expertise.  I will 

deal with that shortly.   

[48] He told me, in effect, that in this case the under declaring as set out by the 

ACC of 347 hours by Mr Emerson would have no effect on Mr Emerson’s 

compensation even if he had recorded his hours correctly.  He said at page 248 of my 

notes: 

Q So if that is the case what’s the point of these 206s? 

A I think the point of them Sir is that it gives ACC an indication of, 
just a bare indication of how the claimant is coming along in terms 
of his work.  The work hours don’t tell what type of work is being 
done, it just records work hours, and that could be light work, that 
could be whatever.  Because remembering the overall test is 
returning to pre-accident capacity.  So they would be a guide to ACC 
as to whether it should perhaps look at having testing done to see 
how far the claimant had moved along the rehabilitation, what is 
called a vocational rehabilitation pathway, back to that goal of pre-
accident capacity.  And that is always open to the Corporation under 
what is called s 103 Sir. 



 

 

[49] I find from that evidence and other evidence given by Mr Oliver that he, 

reluctantly, accepted that the 206 forms had some use in determining or at least 

triggering a further investigation, as to whether a claimant was still entitled to 

compensation.   

[50] An expert of course must be unbiased and impartial.  He or she is there to 

give the Court assistance in understanding an area outside the trier of facts.  I found 

the way that Mr Oliver gave his evidence was that of an advocate for Mr Emerson, 

whom he has been an advocate for seven and a half years if not longer.  He is still 

Mr Emerson’s advocate in a current review that Mr Emerson is taking against ACC.  

However, even as Mr Emerson’s advocate, he, as I have said, accepted the 206 forms 

had some use. 

[51] I find that the forms were of importance to the Accident Compensation 

Corporation in their overall administering of the Act and whether a person in receipt 

of weekly compensation was still entitled to that.  They are not just pieces of paper 

to be filled in with no thought or not filled in at all when required. 

[52] As was said in Hayes it is not necessary for the Crown to prove it would 

impact upon the defendant’s financial position, only that he believed it would. 

[53] I find it proved that the 206 forms could affect a person’s entitlement to ACC 

compensation either by triggering a closer look at his entitlement to weekly 

compensation, the obtaining of medical reports or vocational assessments.  I accept 

Ms Jordan’s evidence that I set out at paragraph [45]. 

Did Mr Emerson know what was required 

[54] Mr Emerson was well versed in the way that the Accident Compensation 

Corporation worked.  His file with the Corporation has grown to 17 volumes.  

Ms Taylor, the investigating officer for the ACC, told me that.  He has been to 

reviews and has fully engaged Mr Oliver. 



 

 

[55] I do not accept his evidence that he was naïve.  He knew why he was being 

asked to fill the forms in and that ACC required them, “to determine the capacity to 

work full time” and whether the abatement rate needed to be changed.   

[56] The forms themselves (there were two types), make it patently plain what is 

required.  There are two forms, from pages 1 to 30 of the Work Hours Declaration 

covering the period 15 November 2010 to 9 December 2012 and pages 31 to 47 

covering the period 30 January 2012 to 14 October 2012.  The first under the general 

heading “Information for clients” states: 

“We determine the rate of your weekly compensation using the information 
you provide in this form.  We pay weekly compensation using an estimate of 
your earnings based on the number of hours you have worked.” 

[57] Under the heading “Hours work” it states: 

“List the days and hours you worked in the last week, including all 
administration and management work.” 

[58] Finally, at the bottom: 

“I declare that the details above are an accurate statement of my hours 
worked.” 

[59] The second form commences with the same information for clients.  It, like 

the first form, tells the person who is required to fill it in: 

“Please note it is an offence to make a false statement to ACC, or to wilfully 
mislead (or attempt to mislead) ACC staff”. 

[60] The claimant’s declaration is:  

“I declare that the above details are an accurate statement of my hours 
worked.  I understand that it will be applied to assess my entitlement to work 
leave compensation.” 

[61] As with the first, it requires the person to list their days and hours they have 

worked including all administration and management work.  Again it requires the 

person to declare that the details above are “An accurate statement of my hours 

worked.” 



 

 

[62] In my view, and I so find, that anyone, including Mr Emerson, reading these 

two types of forms would be left in no doubt as to the importance of filling them in 

accurately.   

Were the forms or any one of them incorrectly filled in as to number of hours 

worked 

[63] Mr Emerson was in full time work with Mitchell Builders from 31 March 

2011 to about 30 September 2012.   

[64] In saying full time work I use that phrase as it is understood in common 

usage of 40 hours per week.  The more specialised usage of full time work used by 

the ACC is 30 hours per week. 

[65] Prior to commencing with Mitchell Builders Mr Emerson filled in 13 work 

hours declarations.  A perusal of those forms shows no pattern of work hours; from 

none, 2, 4, 5 and 6.    

[66] I do not propose to go through each one of those work hours declarations in 

detail once he had commenced full time work as a sub contractor with Mitchell 

Builders.  The ACC required declarations for the week Monday to Sunday whereas 

Mitchell Builders required invoices Thursday through to Wednesday. 

[67] On Thursday 31 March 2011, Mr Emerson declared to ACC that he did not 

work that day at all, where his timesheet states he spent 8.5 hours at the Delsh job.   

[68] On 1 April 2011 he again declared he did not work but his timesheet records 

he spent 8 hours at the Edwards job. 

[69] For the declaration commencing Monday 4 April 2011, he declared to ACC 

that he did 6 hours that day, 6 hours on 5th 6th and 7th with 5 hours on the Friday.  He 

charged Mitchell Builders 9.5 hours for the Monday, 9 hours for the Tuesday and the 

Wednesday.  There is no corresponding timesheet for the Thursday and Friday.  

However when one looks at the tax invoice for 31 March 2011 to 6 April he records 



 

 

44 hours worked and from 3 April to 9 April 35 hours worked which I infer means he 

worked full days, that is 8 or 9 hours for the remaining two days.  

[70] The following week commencing 10 April 2011 he declared to ACC he 

worked 29 hours; 6, 6, 6, 6 and 5.  Whilst he invoiced Mitchells for 43 hours worked 

from 7 to 13 April.  This pattern continues as I have said for the weeks commencing 

11 April, 18 April, 25 April, 28 April 2011. 

[71] He did not file 206s for the weeks 2 May, 5 May, 9 May, 16 May 2011.  The 

ACC took it that he had done no work during that time.  In fact I find it proved 

beyond reasonable doubt that based on the defendant’s own invoices for the relevant 

period he worked each and every one of the weeks that he failed to file 206s with the 

Corporation.  He told me that he had shifted over the weekend of 2 October 2010.  I 

accepted that may well be an error on his part and that he meant 2 October 2011.   

[72] That does not provide an explanation as to why he did not fill in the forms 

from April 2011 to May 2011.  He starts sending the forms again on 25 May 2011.  

He continues to under declare his hours to ACC up until 29 August 2011 when his 

206 matches his invoice timesheets.  There is then a long period where he fills in no 

206s from 5 September 2011 to 28 November 2011, some 13 weeks.  

[73] On 5 December 2011 he files a 206 stating he worked 39 hours.  There is then 

a further seven weeks when no 206s are filed.  In those weeks when he made no 

return, he was working (according to his invoices and his evidence), full weeks, that 

is 40 hours or more. 

[74] There is a marked change in the way Mr Emerson filled in his 206s the weeks 

he did return them.  From 29 August 2011 he records he worked either 8 or 9 hours a 

day, occasional days missed and one 7 hour day.  Even then the hours worked by him 

are undeclared for the majority of weeks where he returns 206 forms. 

[75] What is clear to me on the face of the documents is that Mr Emerson up until 

the week of 29 August 2011 has consistently under recorded his hours in his work 



 

 

hours declarations when compared with the tax invoices and the corresponding 

timesheets that he provided to Mitchell Builders on behalf of his company.   

Type of work undertaken for Mitchell Builders 

[76] There is some dispute as to the type of work undertaken by Mr Emerson for 

Mitchell Builders.  Mr Emerson was recommended to Mr Mitchell by a mutual 

friend (who Mr Mitchell would “trust with my life”), Mr Richard Ford.  Mr 

Emerson’s performance was such that Mr Mitchell described him in his evidence as 

“one of the best builders I know”.  Mr Emerson did not disclose to either Mr 

Mitchell Senior (now deceased) or his son Mr John Mitchell that he was on ACC or 

that he had a bad back or that he had to wear a back brace.  He also did not tell 

Mitchell Builders that he had a medical certificate that only allowed him to do light 

duties or that he needed to be medically assessed every 90.  Mr Mitchell said he 

would not have employed Mr Emerson if Mr Emerson had disclosed those factors to 

him.   

[77] What I find they required and thought they were getting was a builder who 

could undertake all tasks as entailed.  Mr Emerson would never just be standing 

around.  The Edwards job was overseen by another sub-contractor, Mr Wayne 

Childs, as was the Hansen one.  For the Morris job, Mr Emerson had an apprentice 

assisting him (employed by Mitchell Builders) and occasionally another worker.  I 

heard from Mr Morris.  Mr Emerson was introduced to Mr Morris by Mr Mitchell as 

the “builder and project manager”.  That job was difficult.  It was on the Morris’ 

steep property on Manganese Point Road at Whangarei Heads.  It was the 

construction of a new driveway, sunroom and front entrance and some paving work 

was also done.  While I accept Mr Morris was not on the site all the time (he worked 

as a chartered accountant in town), I am firmly of the view that there were times he 

did see Mr Emerson there so was able to form an opinion as to the type of work and 

type of builder Mr Emerson was.  Mr Morris described Mr Emerson as “Tony is an 

extremely competent and hard working builder.  I was very impressed with his work 

ethics and how he really applied himself to the job.  Rarely would he take time off at 

morning tea or lunch if the job had to be finished.”   



 

 

[78] Mr Morris further said “He was extremely strong and fit.  The only comment 

I can add to that is sometimes when he was working at heights he was very 

conscious of his own safety and he took precautions that he did not overreach on a 

ladder or scaffolding particularly when he was putting up gib board on the ceiling on 

the interior, he made sure that he adhered to all safety procedures.” 

[79] Mr Emerson never told Mr Morris he had a bad back or that he was on ACC. 

[80] Mr Emerson told me he started with Mitchell Builders because he needed a 

“constant form” of income because his baby was due to be born.  As he said at page 

187 in my notes:  

“Yeah at the time my little boy, he was due to be born and so I needed a 
constant form of income so that is why I started with Mitchell Builders so 
and I didn’t disclose that I had a back injury, I didn’t disclose that I was on 
ACC so that I could start, you know, paying some bills.  Because there were 
going to be big bills with a baby coming along.” 

[81] He told me he was very careful about how he worked.  He wore a back brace.  

He had to be careful lifting “things”.  His limit was 20 kilograms.  He would try not 

to go above 10 kilograms.  All heavy lifting, that is above 10 kilograms would be 

done by the apprentice, Joel, or another worker who came in from time to time, 

Malcolm.  He disputed Mr Morris’ evidence that he carried heavy items down a 

steep set of stairs.  He told me he never did that in any way all the heavy items came 

onto the site by vehicle down the neighbour’s driveway and then along the beach.  

He never broke up any concrete, Joel did.  He never built the deck; Joel did.  He 

never carried anything heavy; Joel did.  In effect, his evidence was that Mr Morris 

was indirectly paying him to oversee an apprentice and sometimes another worker 

who came on to the site.   

[82] I accept that Mr Emerson did tell me he did some of the more difficult 

finishing work that the apprentice was not up to.   

[83] Either Mr Emerson has completely “conned” Mr Mitchell and Mr Morris or 

he has put a gloss on his evidence that he gave to me.  Having considered the 

evidence and bringing to bear my common sense and knowledge of the world I find 

that to all intents and purposes Mr Emerson was working as a builder, not as a 



 

 

project manager or supervisor or overseer of others.  It was not “light duties” Mr 

Emerson was carrying out on the Morris job.  I infer that he was working the same 

on the other jobs he was sent to.  It would have been neigh on impossible for him to 

hide from all of the owners of the properties he was working on and the various 

other subcontractors he was working with, that he was a man who could not lift 

anything above 10 kilograms but occasionally would go to 20 kilograms.  He could 

not have successfully hidden his claimed “incapacity” for so long.  He did not 

because he was not so incapacitated.  He needed a full time job in his vocation as 

builder and that is what he had; that is what he did. 

Telephone conversation with Mr Richardson 

[84] The purported telephone conversation with Mr Richardson featured 

prominently in Mr Emerson’s defence.  I remind myself that Mr Emerson does not 

have to prove anything let alone prove his innocence.  Mr Emerson told me that 

shortly after starting with Mitchell Builders he telephoned Gallagher Bassett and 

spoke to Mr Robert Richardson.  Mr Richardson gave evidence for the Crown in the 

case.  Mr Emerson having heard Mr Richardson give evidence was now certain that 

he was the man he spoke to.  He was having trouble filling out the work hour forms; 

Mitchell’s week going from Thursday to Wednesday, the ACC forms from Monday 

to Sunday so he asked Mr Richardson if he could just submit his timesheets or 

invoices or “something like that”.  Mr Richardson said that he had to fill out the 

work hours declaration.   

[85] Mr Emerson further said that, “Robert asked me to give him the physical 

hours I worked”.  “He wanted to know the hours I work.  I took that to mean 

physical work.”4

[86] Mr Richardson had no memory of any such call with Mr Emerson or any 

other ACC claimant that he was handling.  He was handling 80 long term claimants.  

He accepted that, “It is possible,” he may have been telephoned by Mr Emerson 

about the work declarations.  But then said not one of his 80 claimants, including 

Mr Emerson, had spoken to him about work declaration forms but again could not 

.  That was just a short call.   

                                                 
4 See page 221 



 

 

rule it out completely.  Mr Richardson was being, I find, perfectly honest in his 

answers.  He did not say emphatically that all things are not possible, “But I do not 

believe that I did.  He told me if I had I would not have given the advice 

Mr Emerson says I did about only physical work needed to be written down.” 

[87] Mr Richardson dealt with Mr Oliver, Mr Emerson’s advocate.  I accept 

Mr Richardson’s evidence that Mr Oliver was always very insistent that he, 

Mr Richardson, had no direct contact with Mr Emerson, it all had to go through him.   

[88] I find on the evidence that that was the position.  Mr Emerson did not wish to 

deal with the ACC as he thought he had been badly treated at the very beginning.  

Mr Oliver was firmly of the view, and I find told ACC, that all dealings should be 

through him.  It would be extraordinary for Mr Emerson then to pick up the phone 

and call Mr Richardson directly.  I put to one side the difficulties of voice 

identification.  How one could identify a voice years later from a short conversation 

with someone never spoken to before or after is beyond me. 

[89] I find that Mr Emerson did not speak to Mr Richardson.  If he had wanted 

information or advice he would have gone to Mr Oliver, his advocate.  Even if he 

had, which I find he did not, had a conversation with Mr Richardson, Mr Richardson 

would not have given him the advice or said anything to him from which 

Mr Emerson could properly conclude that all Mr Richardson wanted on the forms 

was physical work.  As an aside one wonders how, particularly in the later work hour 

declaration where Mr Emerson is recording hours worked as 8 or 9, he was 

physically working, that is hammering, lifting, or if measuring could be described as 

physical work, for that long each day.   

Hours worked 

[90] Mr Emerson claimed he only recorded the physical hours he worked in a 

rough and ready way on the declarations.  In effect he plucked the hours worked out 

of the ether and just wrote them down.  Prior to the 31 March 2011 he did fill them 

in correctly.  For example on the declaration dated 22 March 2011 for the week 14 

March 2011 to 20 March 2011 he lists the number of hours worked with a start and 



 

 

finish time corresponding; five hours start 9am finish 2pm.  However, and curiously, 

once he starts with Mitchells, if his evidence is to be believed, it all becomes too 

difficult for him.  This is at a time when he needs a constant income, that is working 

40 hours or more a week, as well as receiving $500 a week ACC weekly 

compensation.  The hours worked do not always, and more often than not do not, 

correspond with the start and finish times  

[91] Mr Emerson claims that in addition to his understanding of only putting 

down the actual physical hours worked, that is when he was physically working as a 

builder; I infer swinging a hammer, sawing, measuring, carrying, pouring and the 

like, not standing around supervising, talking to clients, owners, suppliers and other 

subcontractors or when it was wet, he was entitled to exclude the hours from the 

206s forms he included in his time sheets and invoices for other expenses.  I now 

deal with those. 

Travel time 

[92] Mr Emerson told me he had an arrangement with Mr Keith Mitchell, Mr John 

Mitchell’s father, that if he travelled 50 kilometres or more to a job he could claim 

one hour worth of work; “not a precise formula, just a rule of thumb”.  He would add 

that to his timesheets.  He then in the next breath told me the arrangement was half 

an hour per day to cover vehicle expenses and travel time.   

[93] Whether that was so far as vehicle expenses was concerned over and above 

the 50 kilometre equals one hour I am unable to determine.  If there were more 

vehicle expenses it would be shown to one side, see for example timesheets 12, 14, 

18, 20, 22, 24, 26, 28, 29, 30, 32, 38, 40, 42, 45, 46, 47, 49, 51, 53, 55, 57, 59, 61, 63 

and so on.  Having looked at all his timesheets, he has claimed travel time on the 

vast majority of his timesheets and then included that in his invoice to Mitchell 

Builders.   

[94] While Mr Mitchell said there was some arrangement that his father came to 

with subcontractors, it seems to me that Mr Emerson has charged for his travel time 



 

 

and his vehicle expenses over and above the hours that he has worked for the 

majority of weeks that he has filled in work hours declarations.  

[95] Mr Mitchell told me that for the majority of jobs, including the Norris, 

Mr Emerson was not entitled to any travelling time. 

Phone expenses 

[96] He could claim half an hour per week as phone expenses.  That was a base 

amount.  If he made lots of phone calls he would add that to his invoice showing an 

amount over and above that half an hour per week.  Again, and curiously, none of the 

work hours declarations are in half hours.  They are all in round numbers, 5, 6, 7, 8, 

9.  However at page 196 (of my notes), Mr Emerson told me that when he first 

received the forms, that is prior to him starting with Mitchell Builders, he was 

instructed by Mr Oliver how to fill them out correctly.  He said that Mr Oliver told 

him what the ACC was paying to him was coming to an end and that in a couple of 

months after he was asked to fill in these work declaration forms he would be off 

ACC.  He claimed Mr Oliver explained to him that they would have no effect at all 

and he, Mr Emerson, did not take the work hours declaration forms seriously. 

[97] If that was the case why has Mr Emerson gone to the extraordinary effort to 

work out his physical hours worked; then deduct time for travel, vehicle expenses 

and phone expenses.  I find he did not.  He has come up with this “explanation” to 

try and provide a reason as to why he consistently under recorded his hours worked 

to ACC.  I do not accept his evidence in this regard. 

Formation of company 

[98] The Crown do not rely upon the timing of the formation of Mr Emerson’s one 

man company as circumstantial evidence to prove its case.  The company was 

incorporated on 15 February 2005 after Mr Emerson was turned down for weekly 

compensation and had filed a review of that decision.  The ACC accepted his claim 

and starting to pay him weekly compensation as from 7 March 2005. 



 

 

[99] Whilst the Crown are relying upon it, for a person who is employed and 

paying PAYE, it would have been easier for ACC to cross match with the IRD 

income received than with a shareholder employee.  I find it very suspicious that 

after he engages Mr Oliver, he forms a one man company making the dealing with 

his claim much more difficult for ACC. 

Waka Ama 

[100] Mr Thompson, a case manager employed by ACC in Whangarei, gave 

evidence.  He was not Mr Emerson’s case manager.  Mr Thompson told me he 

“moved in” Waka Ama circles in the mid to late 2000s.  He was aware that 

Mr Emerson was paddling for another club but that they shared facilities at times and 

attended some of the same regattas, same competitions.   

[101] Waka Ama uses torsos and arms mainly with the legs being for balance and a 

bit of drive.  He also on one occasion saw Mr Emerson climbing up the steep direct 

Drummond Track to the summit of Parahaki with a child in his backpack on his 

back.   

[102] Mr Emerson admitted that he did paddle in Waka Ama.  It was recommended 

to him by his wife who is a personal trainer and a national Waka Ama paddler.  She 

told him, and he accepted, that it would build up his core strength.  The climb up 

Parahaki he only did once with his child on his back because of the discomfort he 

had after doing that.   

[103] The Crown called that evidence to build its circumstantial case against 

Mr Emerson that during the relevant period, when he was working for Mitchell 

Builders, he was, despite the 90 day medical certificates, fully able to take up the 

same level of work in the building industry he had been doing prior to his injury in 

2003.  I accept that evidence. 

[104] It is, and I so find, evidence that Mr Emerson was able to take part in what is 

a strenuous sport; which requires upper body, (including back) strength.  I did not 

hear from his wife nor any health professionals that paddling Waka Ama would build 



 

 

up core strength for a person who is on ACC for a “bad back”.  I remind myself there 

is no requirement for him to call evidence, or to prove anything at all.   

[105] I take this evidence into account when deciding whether Mr Emerson was 

working as a builder full time; as I have found he was. 

Income 

[106] EBW Limited charged Mitchell Builders $82,917.02 for the period that 

Mr Emerson was working for them; that is from 29 March 2011 to about 

26 September 2012.  While I accept Mr McKean’s submission that that figure was 

gross from which the company could legitimately deduct expenses, it does show 

what Mr Emerson’s company was charging for its sole employee, him.  He charged 

out at $25 per hour.  I accept that it is not a simple matter of dividing $82,917 by $25 

to get the number of hours that was charged as there would be some expenses within 

that.  However in my view it clearly shows yet again Mr Emerson was working full 

time.   

Conclusions 

[107] Having made findings on the essential parts of the evidence I will now 

consider each of the essential elements in turn and decide whether they have been 

proved beyond reasonable doubt to the point where I am sure.   

Did Mr Emerson use a document? 

[108] I find it proved beyond reasonable doubt that he did.  He filled in the 

documents or they were filled in at his direction.  The 206 forms were forwarded to 

the ACC.  A 206 form is a document as defined.  He used those documents to 

achieve an end. 

Did he do so dishonestly? 

[109] I find it proved that he did so.  I reject his evidence that he thought ACC only 

wanted to know “the actual physical hours worked”.  I have already made a finding 



 

 

concerning the phone call he said he had to Mr Richardson.  The forms make it 

abundantly plain what was required.  The travel time has either been charged 

separately in his invoices or not allowed to be charged.  He was working as I have 

found full time, fully involved in the various jobs as a builder.  He did not have an 

honest belief that he was entitled to do what he did, that is under recording and at 

times grossly under recording the hours worked.  The under recording and the long 

gaps when he did not return forms were I find done with a dishonest belief that it 

would not cause ACC to look more closely at him. 

Did he do so without a claim of right? 

[110] While Mr Emerson was required to fill in the forms by ACC and to submit 

them that does not give him a claim of right to use the forms in a dishonest way as I 

have found. 

Did he do so to obtain a pecuniary advantage? 

[111] Mr Emerson was entitled to weekly compensation because the Corporation 

accepted as from 7 March 2005 he had injured his back whilst at work which did not 

allow him to continue to work in his chosen profession that of a builder.  That 

weekly compensation and the level of it was conditional on Mr Emerson obtaining 

90 day medical certificates, which he did.  I have found the contents of the 206 

forms can have an impact on a claimant’s entitlement to compensation.  I find it 

proved beyond reasonable doubt that in Mr Emerson’s mind he thought that if he 

returned correct hours of work then that would trigger within the Corporation a 

review of his entitlement, a process he thought would or could well stop payments to 

him.  It is the combination of factors, including under reporting, failing to report for 

long periods, formation of his company and his intense dislike for ACC, that led him 

to knowingly being dishonest with the intention of obtaining pecuniary advantage. 

[112] I find the charge proved. 

 
 
 
D J McDonald 
District Court Judge 
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