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NOTES OF JUDGE D FLATLEY ON SENTENCING

 

[1] Mr White, you are before the Court today in relation to two charges, driving 

whilst disqualified and with an excess breath alcohol level, laid in the aggravated 

form.  You have many convictions for this type of offending in your history.  Each 

carries a maximum penalty of two years’ imprisonment.  This offending occurred out 

of the same incident of you drinking and driving.  You have been remanded in 

custody. 

[2] You have a relevant history.  Various numbers have been offered in terms of 

prior convictions and these convictions.  I calculate this to be your 12th excess breath 

alcohol conviction, I think Mr Checketts said 13th, either way it is bad and I calculate 

this to be your 21st conviction for driving whilst disqualified.  I note the figures in 

the probation report are slightly different. 



 

 

[3] You were last before the Court in 2009, I accept that, so there has been a gap 

of six years.  Either you have done extremely well over that period of time or you 

have got away with it.  It is not clear but I cannot take into account any offending 

that might have occurred during the time that you have not been caught for.  I have 

to have regard to the history as it stands and so there has been a gap in your 

offending.  You were sentenced to imprisonment on that occasion for one year and 

four months. 

[4] On this occasion, you were seen by a member of the public driving.  You 

drove into a concrete barrier and you were not able to drive any further, perhaps that 

is just as well given your level.  The police attended and it was noted that you were 

affected by alcohol.  Testing occurred and it revealed a level of 932 micrograms of 

alcohol per litre of breath, which is a lot, Mr White, a very, very high level indeed.  

Clearly you have a serious alcohol problem.  

[5] Mr Checketts has made a submission today that you might be sentenced to 

imprisonment but that leave might be granted for you to be sentenced to a period of 

home detention so that you can get on with some rehabilitation and deal with the 

issues that you so very clearly have.  He has submitted that you have been to prison 

before on numerous occasions and it does not seem to have had the desired effect 

because you have re-offended and here you are again.  He says that you know 

everybody at prison so it is really not much of a penalty to you and that you might be 

better off in the community with support, in employment, doing programmes to deal 

with the underlying cause of your offending.   

[6] While I accept that to some extent Mr White, the other way of looking at this 

is that the public is entitled to be safe from you, even if it is just for periods while 

you are in prison.  This is some of the worst offending that I have seen in terms of 

numbers of prior convictions and the level on this occasion.  You just do not learn.  

You seem to think that you can drink and drive whenever you like.  You take no 

notice of Court imposed sanctions, you have no regard for the process, as far as I am 

concerned you have no regard for the safety of people on the roads and I do not think 

that I have any option other than to send you back to prison for a reasonably lengthy 

period of time.   



 

 

[7] I hear what Mr Checketts has said about your working and about the support 

that you have from your employers, but my hands are tied Mr White.  This requires a 

stern response and imprisonment is the most stern of responses.  There is  

High Court authority to support me dealing with each of these charges separately; 

they are separate offences, and imposing a lengthy period of imprisonment and that 

is what I intend to do.  It is my view that a sentence of home detention would not 

appropriately meet the purposes and principles of the Sentencing Act here.   

[8] The question of starting point and end sentence, Mr White.  I take into 

account your history in establishing the starting point, I am not going to elevate that 

starting point having regard to your history.  All aggravating factors are taken into 

account. 

[9] I am going to deal with the offending separately, as I have said there is  

High Court authority, I specifically refer to the decisions of Hughes v R [2012] 

NZCA 388 a decision which enables me to deal with this offending separately.  I also 

take the view that the offending of driving whilst disqualified, given the number of 

prior convictions, enables me to start very close to the maximum period of 

imprisonment and there is also High Court authority to support that approach; I refer 

to the decision of Drinkwater v Police [2013] NZHC 1036. 

[10] In relation to driving whilst disqualified, I start at  

18 months’ imprisonment.  In relation to the excess breath alcohol charge, I add to 

that sentence 12 months’ imprisonment, so I am dealing with each of these offences 

separately.  That takes me to 30 months’ imprisonment.  I give you credit for your 

guilty plea of 25 percent.  That is seven and a half months, I round it up to eight and 

settle on 22 months’ imprisonment as an end sentence. 

[11] I am going to record that the 12 months on the driving whilst disqualified and 

10 months on the excess breath alcohol charge, so a cumulative 22 months in total.  I 

do not grant leave for you to apply for home detention.  Release conditions will 

apply six months beyond the sentence end date, both standard and special conditions, 

the special condition is to undertake any programmes as directed by the Probation 



 

 

Service and of course, those programmes will relate to drug and alcohol, more 

importantly, alcohol abuse on your part.   

[12] As far as disqualification is concerned, the disqualification on each is  

12 months, cumulative total period to 24 months.   

 

 

D Flatley 
District Court Judge 
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