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RESERVED DECISION OF JUDGE D J SHARP      

Introduction 

[1] The defendant faces the following charges relating to 15 November 2014: 

(i) Possession of iodine, a precursor material, capable of being in 

a form to be used for manufacture of a Class A drug namely 

methamphetamine;  

(ii) Possession of a firearm namely a Maverick shotgun, except for 

some lawful, proper and sufficient purpose,  

(iii) Was in possession of a firearm namely a Mossberg shotgun, 

except for some lawful, proper and sufficient purpose;  



 

 

(iv) Being in possession of a pistol namely a .22 calibre pen gun, 

except for some lawful, proper and sufficient purpose and   

(v) Being in possession of explosives (ammunition) that being a 

number of specified rounds, the possession being except for 

some lawful, proper and sufficient purpose. 

[2] In addition in relation to 16 November 2014 the defendant faces a charge of 

being in possession of a Class A controlled drug namely Methamphetamine.   

Background 

[3] On 16 November 2014 Constable Powell and Sergeant Lee carried out a 

search of room 40 at the Ellerslie Motor Lodge. 

[4] Photographs produced show a number of items that are central to this case.  

The photographs show two shotguns and a copper pen gun fitting the description of a 

pistol.  The firearms were found by the Police in a loaded state.  Also found was an 

orange and black (or dark grey) back pack containing ammunition.  This ammunition 

was similar to the cartridges found in the shotguns and the point 22 shells are 

consistent with use in the pistol. A shell is shown in the photographs on top of a note 

left on a bed side table.  The shotguns were found in a guitar case in the room. 

[5] Inside the guest safe in room 40 was a plastic container which contained a 

substance.  At the time of the search the police did not know what the substance was 

but on ESR analysis it was found to be iodine.   

[6] The registration details for the room indicate that the room had been taken by 

the defendant.  The registration details are accompanied by a photocopy of the 

defendants drivers licence.  The signature on the guest registration form is 

indecipherable; it is accompanied by a mobile number and car registration 

[registration number deleted].  The signature on the guest registration form and the 

signature which is present on the defendant’s driver’s licence do not have the same 

appearance.  The defendant accepts that he did on one occasion attend at room 40 of 



 

 

the Ellerslie Motor Lodge and that he was the driver of a silver Volkswagen Passat 

registration [registration number deleted] but he maintains that he did not sign the 

guest registration and arrived at room 40 solely for the purpose of uplifting other 

people who had been in occupation of the room.   

[7] On 16 November 2014 Constable Catell found a silver Volkswagen Passat 

parked diagonally in Marua Road in the middle of the left hand lane.  The 

registration of the vehicle was [registration number deleted].  Constable Catell 

looked inside the vehicle and could see on the driver’s seat a drivers licence in the 

name of the defendant.  He called another Constable to tow away the vehicle while 

he attended at another job. 

[8] The vehicle was towed to a tow yard in Fenton Street, Mt Eden.  Constable 

Madden later searched the vehicle under s 18(3) of the Search and Surveillance Act 

2012.  He broke the rear window to gain entry.  In the vehicle he located a number of 

items of interest.  These were photographed.  The items included a hotel room key, 

the defendant’s driver’s licence, a metal tin and a knife. 

[9] The metal tin contained a substance that on ERS analysis was found to be the 

dietary supplement dimethylsulphone (known as MSM).  In addition in the console 

under the stereo was an orange plastic container containing black granule substances.  

A further metal container which contained clear plastic bags was found.  Plastic bags 

with white residue substances inside were located in the driver’s door compartment.   

[10] When the police examined the shotguns found in room 40, the right and left 

palm prints of the defendant were found on the maverick shotgun. 

[11] The defendant gave evidence and maintained that he had not been the person 

who had made the registration for room 40, that his attendance at room 40 was 

related to his duties as a prospect for the Head Hunters gang.  He said he had gone to 

the address to collect a person who had been in the area for the birthday celebrations 

for the president of the gang.  He maintained he had not seen the black and orange 

bag at any time, that his handling of the maverick shot gun although not able to be 

explained at the time he had been interviewed by the officer in the case, occurred on 



 

 

an occasion where he had been engaged in hunting and had fired the shot gun.  This 

was some time before the police found the loaded firearm in room 40. 

Issues  

“Was the defendant the person in occupation of room 40 Ellerslie Motor Lodge?” 

Within this issue is the sub-issue “Is the visual identification evidence of Ms Maria 

Tavai admissible?” 

 “Can the prosecution rely on material found in the search of the silver Volkswagen 

Passat motor vehicle?” 

“Can the prosecution prove the defendant was in possession of methamphetamine?”  

“Can the prosecution prove the defendant was in possession of the iodine found in 

room 40?” 

 “If the defendant is found to be in occupation of room 40 of the Ellerslie Motor 

Lodge has he proved on the balance of probabilities that he was: (a) not the owner 

and (b) that some other person was in possession of the firearms in that room?” 

“Can the prosecution establish that the ammunition located within room 40 of the 

Ellerslie Motor Lodge were explosives as defined in the Arms Act?” 

Law 

[12] This is a criminal prosecution the burden of proof for the misuse of drugs 

charges is on the prosecution throughout the proceeding and the standard of proof is 

proof beyond reasonable doubt.   

[13] Under s 66 of the Arms Act 1983 “every person in occupation of any land or 

building…. on which any firearm or explosive is found shall, though not to the 

exclusion of the liability of any other person, be deemed to be in possession of that 



 

 

firearm… or explosive unless he proves that it was not his property and that it was in 

the possession of some other person.” 

[14] Once the prosecution has proved beyond reasonable doubt a firearm (or 

explosive) was found on premises occupied by the defendant the presumption of 

possession is established, and the defendant may be convicted unless he can show on 

the balance of probabilities, first that the weapon was not his property and secondly 

that it was in the possession of some other person.1

[15] For the defendant to show a firearm is not his property effectively means that 

he must show the weapon belonged to, or was owned by, someone else.  Joint 

ownership would still leave the defendant liable.

 

2

[16] The second element requires the defendant to prove on the balance of 

probabilities that the firearm was in the exclusive possession of some other person at 

the relevant time.

 

3

[17] As far as occupation of the land is concerned prosecution must prove that the 

defendant was “in occupation” of the land or building.  The term has not been 

defined by either the Act or the Courts.  The question is to be approached on a 

commonsense way in considering whether occupation is established. 

 

[18] The extent of a person’s physical access to or presence at an address and the 

degree of his or her use of premises will be relevant.4  Exclusive occupation or legal 

control over the land or building (as an owner or tenant) is not required.5

[19] The Crown must establish the elements of possession of a controlled 

substance.  In R v Cox

 

6

                                                 
1 R v McKeown (1988) 3 CRNZ 483 (CA); R v Coultan [2009] NZCA 71. 

 possession of a drug was described as involving two 

elements, physical and mental.  The physical and mental ingredients of possession 

2 Hooper v Police HC Christchurch AP 253/93, 22 July 1993. 
3 R v Wickliffe [2009] NZCA 504; Hooper v Police Ibid. 
4 Hepi v R [2010] NZCA 503. 
5 R v McKeown Ibid; R v Coultan Ibid. 
6 R v Cox [1990] 2 NZLR 275, 1990 5 CRNZ 253 (CA). 



 

 

are interrelated.  The defendant could only be found guilty if I was satisfied beyond 

reasonable doubt: 

(a) That the defendant had possession that is knowing of his possession 

and his control of the iodine; and 

(b) That the iodine, which he possessed, was a precursor substance; and 

(c) The defendant intended for the iodine be used in or for the production 

or manufacture of the Class A controlled drug methamphetamine. 

[20] In relation to the search of the VW Passat motor vehicle the police rely upon 

the power under s 18(3) of the Search and Surveillance Act 2012.  The police 

maintain that they had reasonable grounds to suspect that there may have been arms 

contained within the vehicle.  The threshold for the exercise of the power is 

reasonable grounds to suspect the presence of the arms in the vehicle.  It is not 

contingent on the existence of reasonable grounds to believe that evidential material 

will be impaired by delay in obtaining a warrant.  Nevertheless, if in the 

circumstances it was practical for a search warrant to be readily obtained under s 6, 

the constable would be expected to obtain judicial authorisation rather than to resort 

to the power under this section.7  Where the information available to the constable is 

insufficient to meet the warrant threshold of reasonable grounds to believe the 

presence of arms or evidential material in the vehicle but meets the lower test of 

reasonable grounds to suspect there is no ability to obtain a warrant and the power 

under the section may be lawfully exercised.8

Was the defendant the person in occupation of Room 40 Ellerslie Motor Lodge? 

 

[21] The police rely upon a number of factors as providing the basis for proof that 

the defendant had occupation of the motel room.  These are: 

                                                 
7 R v Collins [2009] NZCA 388 at 22; R v Laugalis (1993) 10 CRNZ 350. 
8 Collins v R [2010] NZSC.  



 

 

(i) The guest registration form is in the name of the defendant.  It 

includes a car registration number [registration number 

deleted] which the defendant acknowledges using.   

(ii) The guest registration form is signed and dated and contains a 

mobile reference to [number deleted].   

(iii) The guest registration form was accompanied by a photocopy 

of the defendant’s driver’s licence. 

(iv) Kelly Flux, the operations manager for the Ellerslie 

International Motor Lodge said it was the Motor Lodge 

company policy that the identification document, in this case 

the drivers licence, matched the person booking the room.  It 

was put to her that someone other than the defendant providing 

his driver’s licence might book the room.  She rejected this 

saying she did not believe this could happen.  She did not 

however deal with this particular booking. 

(v) The vehicle recorded on the guest registration form was 

stopped at approximately 5.15am on 16 November 2014.  It 

was driven by the defendant prior to being stopped.  The 

registration at the Ellerslie International Motor Inn had taken 

place on the afternoon of 15th November 2014.   

(vi) At approximately 10.05 on 16 November 2014 the silver 

Volkswagen registration [registration number deleted] was 

located parked diagonally in the middle of the left hand lane at 

Marua Road Mt Wellington.  The vehicle was locked but left 

unattended and the defendant’s driver’s licence was visible to 

Constable Catell when he looked in through the window of the 

vehicle. 

(vii) On search of the vehicle a room key was found in the vehicle.   



 

 

[22] Ms Maria Tavai was doing housekeeping at the Ellerslie International Motor 

Inn on Sunday 16 November 2014.  At approximately 10.00am that morning she was 

cleaning in room 39.  She said she saw a vehicle being driven really fast arrive, it 

parked outside room 40 and a person who she described as being in a hurry and 

angry went from the vehicle and knocked on the door to room 40.  She said that she 

was behind the net curtains in room 39 approximately 3 metres from the entrance to 

room 40.  After he knocked on the door she saw the person return to the vehicle to 

grab a key from the floor of the car and return and open room 40.   

[23] Ms Tavai said she could hear the person who had opened the room and 

another person talking.  Shortly after that the person who was in the room and the 

person who had arrived, got into the vehicle and left.   

[24] Ms Tavai described the person who arrived in the car as of medium build 

with acne marks on his face, wearing jeans and a white T Shirt with a red bandana 

hanging from the back pocket of the jeans.   

[25] Following the people leaving the room Ms Tavai went into the room to 

continue cleaning and the items of interest that have been referred to above were 

located.  The police were then informed. 

[26] At about 11.30 that morning she was telephoned by the Manager of the hotel 

and asked to return to room 40 to see whether Ms Margaret Wansbone was alright.  

Ms Wansbone is the wife of the proprietor.  Ms Tavai said that when she entered 

room 40 Margaret was there with the person that had come to room 40 earlier that 

morning.  She said that the person in the room was the driver of the vehicle but that 

he had altered his clothes, he was at that point wearing jeans and had on “a kind of 

blue T Shirt”.  Ms Tavai said the person was saying that the items in the room were 

not his and she said that this person asked her to change her story and tell the police 

it was not him who had been there earlier.  Ms Tavai said that she told him no 

because it was him that she had seen.  She said that she knew it was the same person 

because of the acne marks on his face and that she had seen him clearly from room 

39.  Ms Tavai later picked the defendant from a photo identification board.  I will 

deal with challenges to the formal identification process that had been made below.   



 

 

[27] Ms Tavai was also challenged on the basis that she had provided an initial 

description of the driver of the vehicle who had arrived while she was in room 39 as 

being white skinned.  She was also challenged as to whether from her vantage point 

she would not have been able to see the key being located on the floor of the vehicle.  

Also that her view may have been obscured as a result of looking through the 

curtaining.  Ms Tavai accepted that she could not see the person inside room 40 from 

her vantage point but she was adamant that she could see the key being uplifted and 

that she had a clear view of the events.  She agreed that the person she had seen had 

arrived with a back pack.  She also agreed that only one of the photographs of people 

in the photo montage had acne marks on their face.  She also agreed that photos 2, 4, 

6 and 8 looked like large Pacific Island gentlemen when she had earlier described the 

person she had seen as of medium build.  Ms Tavai agreed that it looked as if there 

had been a party in room 40 and that it was very messy. 

[28] Ms Margaret Wansbone confirmed that she had been called to room 40 by Ms 

Tavai after she found the items of police interest and that she had decided they 

should leave the room after firearms had been found.  She said that between 11.30 

and 12.00 she went back to room 40 when a young man had come to the counter and 

said that he didn’t have a key to get into the room.  Because she was aware that there 

were difficulties in relation to the room, she went across with the young man and 

unlocked the door.  She said that when he saw the piece of paper the police had left 

noting the items taken the young man said “Oh my gosh, I’m in so much trouble”.  

She could not remember what other discussions were had but she remembered the 

young man left walking up Wilkinson Road.  She said he walked back down the road 

but had changed his t shirt and changed some of his clothing, that he then walked 

back past the hotel and she believed he walked up the Panmure Highway. 

[29] Ms Wansbone was challenged by the defendant’s counsel on the basis he did 

not say “Oh my gosh I’m in so much trouble”.   Ms Wansbone was certain that he 

had but accepted that she had not mentioned this earlier to the police.   

[30] Located within room 40 was a security card which belonged to the defendant.  

In addition located within room 40 a shotgun was found which had palm prints of the 

defendant on it.   



 

 

[31] Detective Robertson spoke to the defendant.  He said that he did not conduct 

the interview by way of a DVD interview because he was surprised that the 

defendant spoke to him.  The questions and answers in the Detective’s notebook 

included the following question:  “What did you use to hire the room?  Answer:  my 

driver’s licence.  I think I left that in the chick’s car.”  On its face this would appear 

to be an acknowledgement that the defendant had booked the room.  In evidence the 

defendant has said that he was explaining that his driver’s licence had been used.   

[32] The defendant maintained at court that the reference in the statement was out 

of context. 

[33] The defendant’s case is that another person had used his driver’s licence.  

That he had no need to rent a room as he was staying at the Head Hunters gang 

headquarters in Marua Road and that another person from out of town had hired the 

room but had used the defendants details in doing so.  He said his visit to the room 

was to collect people in relation to the function and potentially to use the facilities to 

shower.  This was because the function at the gang headquarters made it more 

difficult to shower.  The defendant maintained that he had gone back to the address 

having heard that the police had searched it but that he had known nothing about the 

contents or the occupants or activities that had gone on in the motor lodge room. 

Is the visual identification evidence of Ms Tavai admissible? 

[34] The challenge to this evidence is: 

(a) The evidence was obtained without compliance with the formal 

identification process required under s 45 of the Evidence Act 2006. 

(b) The formal identification process was not obtained as soon as 

practicable after the offending was reported to the police in breach of 

Harney v Police9.  In R v Malone10

                                                 
9 Harney v Police [2011] NZSC 107. 

 “The expression “as soon as 

practical” means that the formal procedure must be carried out as 

soon as it is feasible to do so in the circumstances.  This involves 

10 R v Malone [2010] NZCA 59 at 19. 



 

 

issues of practicality and may involve consideration of available 

means and resources”.  

(c) The process adopted was in breach of s 45(3)(b) in that the persons 

contained within the photo montage board were not similar in 

appearance to the defendant. 

[35] The formal identification process was challenged because Ms Tavai was 

asked to identify the person she had seen at the Motor Lodge room 14 days after the 

event.  The delay is said by the defence to have compromised the process and to 

have irreparably damaged the procedure.  Although the prosecution did not lead 

evidence of reasons for the 14 day delay and notwithstanding the requirement for the 

police to act swiftly when identification issues arise I consider that the time period 

here was within that which is allowable.  This investigation involved testing of 

exhibits, consideration of records and collation of materials.  The gathering of the 

other circumstantial aspects of the prosecution case required police resources and the 

14 day period appears reasonable when the case as a whole is taken into 

consideration. 

[36] The photographic montage contained 8 images and the prosecution have 

acknowledged that only one person within the images has apparent acne scarring.  

As Ms Tavai had described the person is of medium build and with a face that was 

rough or marked with acne scarring the defence says that the other photographs 

within the montage needed to have similar characteristics.   

[37] I have viewed the photographic montage, there are other persons within the 

photographic montage who have facial hair which involves their faces being partly 

obscured.  The prominence of the acne scarring upon the defendant does not appear 

to me to have reached a point where he is highlighted by this particular 

characteristic.  There are a number of obvious similarities between him and the other 

persons contained in the photo montage and the consideration must be a matter of 

degree.   



 

 

[38] I do not consider that the distinction here reaches the point of A H Soon v R.11

[39] The process undertaken complies with the requirements of s 45 and 

accordingly it will be necessary for the defendant to show that on the balance of 

probabilities the evidence was unreliable.   

  

The persons contained in the photographic montage are of similar age, gender, race.  

The point is also made by the defence that the description of the defendant is of 

medium build is in conflict with the photographic montage and that at least 4 of the 

persons appear to have round faces and are unlikely to be of medium build.  That 

said there are however 4 persons within the montage whose facial features would 

seem to suggest medium build.  This again must be a matter of degree. 

[40] Ms Tavai recorded a situation of which her attention was drawn to a person 

by virtue of his method of arrival and his body language.  She was close at hand to 

the person she observed.  She described a distance of approximately 3 metres.  She 

said that she had been concerned about what the person she observed might do.  

Accordingly the particular interest she had in the person she observed together with a 

close opportunity to observe the person over a reasonable time period to consider her 

observation takes me to the point where the defendant is not able on the balance of 

probabilities so show unreliability with regard to the identification evidence. 

[41] Accordingly the police are able to rely upon the following factors to show 

occupation of room 40 at the Ellerslie Motor Lodge: 

(a) The circumstantial evidence of the use of the defendants drivers 

licence connected with the guest registration and the Motor Lodge’s 

policy concerning room rental. 

(b) The link between the record of the Volkswagen Passat motor vehicle 

on the guest registration form and the defendant being found driving 

the motor vehicle on the morning following the reference to the 

vehicle  in the guest registration. 

                                                 
11 A H Soon v R [2012] NZCA 48. 



 

 

(c) Identification of the defendant as a person with a room key having 

access to room 40 of the Ellerslie Motor Lodge at the relevant time.   

(d) The defendants comments to Ms Tavai that he wanted her to change 

her story and effectively not tell the police that she had seen him 

entering room 40 earlier in the day and to Ms Wansborne that he was 

in a lot of trouble. 

(e) The notebook statement recorded by Detective Robertson the 

following terms:  

Q. “What did you use to hire the room?” 

A. My driver’s licence.  I think I left that in the chick’s car”. 

[42] Both in cross examination and in evidence given by the defendant it was 

suggested that this answer was a misconstruction either by the recording detective or 

by Mr Krause and that Mr Krause had intended to say that he had not used the 

drivers licence but that it had been used for registration in the room. 

[43] The defendants palm prints were located on the Maverick shotgun found 

within room 40.   

[44] The defence case has provided both in cross examination and in the evidence 

given by the defendant, that other persons had hired the room and the defendant had 

only attended at the room for purposes connected with his duties as a prospect for the 

Head Hunters gang. 

[45] If the defendant’s evidence was correct then I would find that he was not in 

occupation of room 40 of the Ellerslie Motor Lodge.  If the defendants evidence took 

me to the point where I was unsure whether or not he had arranged for the booking 

of room 40 at the Ellerslie Motor Lodge or that possibly he had not taken possession 

of that room then I would find that he was not an occupier of that room.  The third 

position is that I reject the defendant’s evidence in relation to the booking and his 

occupation of room 40 of the Ellerslie Motor Lodge.   In the later case I would set 



 

 

his evidence to one side and have regard to the circumstantial evidence provided by 

the prosecution. 

[46] Having considered the defendants evidence including his description of the 

reasons in relation to his palm prints being found on the Maverick shotgun I do not 

accept his evidence is credible or reliable.  Turning to the prosecutions circumstantial 

evidence on consideration of the factors set out above I find that the defendant was 

in occupation of room 40 Ellerslie Motor Lodge. 

Can the prosecution rely on material found in the search of the silver Volkswagen 

Passat motor vehicle? 

[47] The evidence relating to the search of the Volkswagen Passat came from 

Constable Madden.  He went to the Ellerslie International Motor Inn on 16 

November 2014 and spoke to Ms Tavai.  He was involved in the search of room 40. 

[48] After being informed that a vehicle which was related to the search was at 

Fenton Street Tow yard.  He went to the tow yard and searched the Volkswagen 

Passat. 

[49] He did so relying upon s 18(3) of the Search & Surveillance Act 2012.  

[50] Constable Madden had at that stage located the firearms in room 40.  The 

Volkswagen Passat motor vehicle was identifiable as the vehicle being described in 

the registration for room 40.  Although in evidence Constable Madden could not 

recall whether he was aware of the circumstances in which the Volkswagen motor 

vehicle was located.  This was recorded by police as being in suspicious 

circumstances. 

[51] Constable Madden said “All I know is we had found a number of firearms 

and we had a link for the vehicle as it had been used to check into the motel and that 

the vehicle had been located on Marua Road”.  Marua Road is the road in which the 

Head Hunter gang headquarters is located.  Constable Madden said that he felt it 

prudent to ensure there were no more firearms in the Volkswagen Passat. 



 

 

[52] The defence proposition is that Constable Madden did not express reasonable 

cause to suspect firearms. 

[53] I disagree.  The police attendance at the Ellerslie Motor Lodge and the 

finding of the weapons and ammunition there together with the link between the 

registration of the motel room and the vehicle provides a basis for reasonable cause 

to suspect.   While it may have been possible to obtain a search warrant, issues 

relating to firearms are by their very nature urgent matters.  I consider an adequate 

foundation for reasonable cause to suspect firearms in the vehicle is present here. 

[54] While the vehicle was impounded in the Police custody and it is arguable that 

time could have allowed a warrant to be obtained.  This was a case involving 

firearms and ammunition.  The description of ammunition as explosives is for a 

reason.  The police were entitled to legitimate concern that dangerous items may 

have been in the vehicle. 

[55] While best practice may have been to have obtained a warrant, I have had 

regard to the realities of this situation and the potential dangers. 

[56] If the warrantless search was unlawful I consider the following: 

(a) The right to privacy is important.  In this case it was search of a car 

which was left blocking a traffic lane in a way which suggests it was 

hastily abandoned. 

(b) The impropriety and the damage to the vehicle could be described as 

reckless. 

(c) The evidence obtained while of some value is not pivotal to the 

prosecution case. 

(d) The charges which have resulted are not of the most serious kind but 

are relatively serious (5 years imprisonment or 4 year imprisonment). 



 

 

(e) A search warrant could have been obtained as the vehicle was in 

police secure storage. 

(f) No alternative to exclusion of the evidence is available or applicable. 

(g) The question of apprehended physical danger associated with firearms 

and explosives does arise here. 

(h) The circumstances were of some urgency as items contained in the 

vehicle could well have established evidential links which might have 

been lost. 

On examination of the Evidence Act 2006 s 30(3) factors they take me to the point 

that exclusion of the evidence would be a disproportionate response to any 

impropriety in obtaining the evidence. 

Possession of Methamphetamine 

[57] The search of the Volkswagen Passat located a small plastic bag containing 

white powder.  This powder was analysed by ESR and found to be 

methamphetamine.   

[58] The contents of the metal container which were found in the search of the 

Volkswagen Passat and the MSB which is found may have drug significance.  The 

MSB is a “cutting” agent used in conjunction with methamphetamine.   It does also 

however have legitimate uses as a supplement favoured by body builders.   

[59] The significance of the further material including methamphetamine (the 

snap lock bags, and the MSB) are factors that add to the suspicion that the defendant, 

as the driver of the vehicle, was involved with the iodine found in room 40 of the 

Ellerslie Motor Lodge. 

[60] I have considered whether the drug related items in the motor vehicle and the 

suspicion generated by that material can support the inference that the defendant was 

in possession of the iodine and of methamphetamine.  Because the vehicle, on being 



 

 

initially stopped by the police, was occupied by other persons and did not belong to 

the defendant I conclude that: 

(a) The additional material found cannot elevate the suspicious location 

of the iodine within the room 40 to a point that charge could be 

supported and  

(b) It does not prove beyond reasonable doubt that the defendant was in 

possession of methamphetamine.  Accordingly the charge of 

possession of methamphetamine is dismissed. 

Can the prosecution prove the defendant was in possession of the iodine found in 

room 40? 

[61] For possession of the iodine the prosecution must satisfy beyond reasonable 

doubt that the defendant had the mental and physical requirements for possession. 

[62] While there is a basis to suggest the defendant had possession of the items 

within room 40 of the Ellerslie Motor Lodge it is clear from the facts that other 

persons had access to this room.  The defendant was seen leaving the room with 

another person.  There is evidence of occupation of the room by multiple persons.  

There are no finger prints or other aspects tying the defendant to possession of the 

iodine.  There is no admission on the part of the defendant as to possession of the 

iodine.  The motel room was a place where people gathered in connection with the 

celebrations relating to the birthday of Mr Wayne Doyle – the president of the Head 

Hunters gang.   

[63] Without more support the inference that the defendant had possession of the 

iodine is unsafe as it involves a speculative approach.  The prosecution cannot 

establish possession of the iodine beyond reasonable doubt.  Accordingly this charge 

will be dismissed. 

  



 

 

Having found the defendant to be in occupation of room 40 of the Ellerslie Motor 

Lodge has he proved on the balance of probabilities that he was not the owner and 

some other person was in possession of the firearms and ammunition in that 

room? 

[64] The defendant in giving evidence did not nominate any other person as owner 

of the firearms.  The defendant’s explanation is that he was never in occupation of 

the room.  He has not provided evidence which could satisfy me on the balance of 

probabilities, that he was not owner of the firearm, or was not in possession of the 

firearms and ammunition.   

[65] He said in evidence that he had touched the maverick shotgun on a hunting 

trip.  The hunting trip was not described in detail, no equipment was described 

accompanying the hunting trip.  Although the hunting trip was said to be for pig 

hunting, no actual pig hunting took place.  The defendant’s evidence was that in 

Tokoroa he had had the gun and had fired it once having gone from Tauranga to 

Tokoroa to an area known as the Sawdust Pits.  The description of his handling of 

the firearm was unsatisfactory.  I do not accept that it is credible.  The defendant is 

unable to persuade me on the balance of probabilities that another person was the 

owner or had possession of the firearms. 

Can the prosecution establish that the ammunition located within room 40 of the 

Ellerslie Motor Lodge were explosives as defined in the Arms Act? 

[66] The prosecution have tested the three firearms which were found in room 40 

and all are capable of meeting the definition in s 2 of The Arms Act 1983. 

[67] No tests have been carried out of the ammunition.  I was not shown the 

ammunition to determine whether any of it had been discharged.  I have looked at 

the photographic material but from that material I cannot tell if the ammunition is 

live or blank. 

[68] All three of the firearms which were found in room 40 were loaded.  The pen 

gun and the modification to the Mossberg shotgun, that is the cutting down of stock 



 

 

and of the butt (although not sufficient to bring it within the definition of pistol) are 

suspicious.  The pen gun can have no legitimate purpose and the cutting down of the 

Mossberg shotgun may well be for the purpose of making it easier to conceal.  These 

are factors inherent within the firearms located that raise suspicions about their 

purpose. 

[69] The fact that all three firearms were loaded takes me to the point where I can 

infer that they were intended to be available for immediate use.  Immediate use of 

firearms involves the discharge of the ammunition contained within.  The types of 

firearms found here were firearms commonly held by people who know full well 

how to discharge them.  I draw the inference that the ammunition with which the 

three firearms were loaded was live. 

[70] I cannot reach the same conclusion about the ammunition contained in the 

black and orange bag.  The potential for that ammunition not to be live exists.  I 

cannot infer that the ammunition other than that which has been loaded into the 

firearms meets the definition required under s 2 of the Arms Act 1983. 

[71] Accordingly I amend the charge to reflect only the ammunition contained 

within the firearms seized as being explosives under the Arms Act. 

[72] Accordingly the defendant is convicted of unlawful possession of firearms 

and the ammunition contained within the firearms.  The charge of possession of pre-

cursor substance is dismissed as is the charge of possession of methamphetamine. 

 

D J Sharp 
District Court Judge 
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