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[1] It is alleged, that between 10 and 11 May 2015, the defendant burgled the 

home of Ms Corbett in Parnell by entering her lounge and removing her handbag and 

laptop.  In the alternative, it is alleged that he obtained her ASB credit card.  It is 

further alleged that he used that ASB credit card and attempted to use that card on 

11 May.  Those charges are representative charges and it is the prosecution case that 

on 25 separate occasions, in a very short period of time, the defendant used or 

attempted to use Ms Corbett’s credit card to purchase food and cigarette items from a 

number of service stations in the central Auckland area. 

[2] The evidence was heard over the course of two days and included an 

application to admit propensity evidence which was granted (the decision being 

delivered in writing on 12 May 2016).  The defendant chose not to give or call 

evidence. 



 

 

The evidence 

[3] Ms Corbett gave evidence that, on the night of 10 May 2015, she put her 

laptop and handbag on the edge of the couch in her living room before she went to 

bed.  She remembers doing so distinctly as she was concerned she would forget to 

take her laptop to work and, therefore, decided to put it with her handbag in an 

obvious place. 

[4] The next morning, she realised that both were gone and that the door from the 

outside porch into the living room had not been locked that night.  It was her 

evidence that the door sticks and it can appear to be locked when, in fact, it is not.   

[5] Ms Corbett’s evidence was that her wallet was inside her handbag and her 

ASB credit card in her wallet.  The credit card could be used with either a PIN 

number or a signature, but she rarely signed the card when using it in New Zealand, 

almost always using her card with the PIN number.  She has never shared that PIN 

number with anyone.  

[6] On realising the items were missing, the police were contacted and 

Ms Corbett put a hold on the ASB card.  However, about two days later, she checked 

her bank statement and saw a number of transactions which she had not completed.  

In particular, these were the transactions recorded on her bank statement (exhibit 1), 

commencing at 4.52 am on 11 May 2015 with a purchase at Z Beach Road, 

Auckland, of goods or services in an amount of $61.69, and concluding at 8.14 am 

that morning with an attempt to purchase goods or services to a value of $89.60 from 

Caltex in Clark Street.   

[7] Ms Corbett could not recall the last time she used her card.  She accepts that 

the entry immediately prior to the 4.52 am entry was a purchase of an amount of 

$2.50 at 10.36 am the day previously.  She cannot recall what that transaction was 

for, but her clear evidence was that her credit card was in her handbag when she 

went to bed that night and that the handbag and the card were gone in the morning.   



 

 

[8] There is no dispute that this credit card was used on those various occasions 

as recorded in exhibit 1.  The issue for this Court is whether the prosecution have 

proved beyond reasonable doubt that it was the defendant who used that card.  The 

primary evidence relied on by the prosecution is the documentary evidence, 

specifically: Ms Corbett’s bank statement, the receipts that were able to be obtained 

from the various service stations (not all of them have retained receipts at the time of 

the investigation), and the CCTV footage and/or still images which were provided by 

seven of the 19 service stations where the card was used or attempted to be used.   

[9] Constable Catherine Sieczkowski gave evidence and produced exhibit 4 

which is a timeline that shows each of the various transactions alleged to have been 

conducted by the defendant and records the evidence available on each.  It was 

Constable Sieczkowski who attempted to obtain information from all of the petrol 

stations using the bank statement as a guide to what she could expect.  

Constable Sieczkowski produced not only the timeline, but the receipts that she was 

able to obtain and the statements from the various managers at the service stations 

providing the CCTV footage were admitted by consent.   

[10] Finally, Dana Gerrard gave evidence.  Ms Gerrard is an investigating officer 

at the Investigation Support Unit and it was her role to assess the files when they 

came in.  In so doing, she had regard to the various documentary evidence and to the 

CCTV footage.  It was she who sent the request to the ASB to obtain the schedule of 

transactions that appear in exhibit 1.   

[11] Upon receipt of all the evidence, Ms Gerrard viewed the CCTV footage.  It 

was her evidence that she recognised the defendant as someone with whom she had 

had prior dealings.  The fact that she had had prior dealings with the defendant was 

not challenged.   

[12] In particular, Ms Gerrard recognised the defendant, not just from his facial 

appearance, but from a mole or blemish which is clearly visible in one of the CCTV 

records (particularly when the still image is zoomed in on) and appears on the left 

side of the defendant’s face, and from the tattoos on his hands.   



 

 

[13] The CCTV footage was played in Court.  In particular, the witness zoomed in 

on the footage from Z Epsom (including the still that appears at page 7 of exhibit 5).  

The witness was able to point to the mole or blemish on the left side of the face of 

the man appearing in that footage and the defence, while initially denying that any 

marked appeared, conceded that there was in fact a mark.  The Court could observe 

that the defendant had a similar mark on the left side of his face.   

[14] Ms Gerrard also recognised the defendant from the tattoos on his hands.  

These tattoos are particularly obvious in the CCTV footage from Z Royal Oak (see, 

for example, the still at page 31 of exhibit 5).  Her evidence in this regard was not 

challenged – in other words, there was no challenge to her evidence that she 

recognised the defendant from previous dealings and included in her ability to 

recognise him were the tattoos on his hand.  The defendant did not give evidence 

and, while the Court could observe some markings on his hands as he came and went 

from the Court and sat throughout the hearing of the evidence, his hands were not so 

clearly visible that the Court could compare them to the footage.   

[15] Ms Gerrard’s evidence, in summary, was that she recognised the man in all 

six of the CCTV recordings as the defendant and that each recording, therefore, 

shows that the defendant was the man who made the transactions using the credit 

cards on that occasion.   

[16] Finally, the prosecution relied on propensity evidence.  The application to 

admit it was made in the course of the trial, opposed, but granted for the reasons 

given in writing at the time.  It follows, therefore, that the evidence before the Court 

includes the fact that, on five previous occasions (in 2008 and 2009) the defendant 

has used a stolen credit card to make multiple purchases from petrol stations and 

small retail stores within the central Auckland area, those purchases being made 

within a short period of time and usually for food and/or cigarettes.   

[17] As noted above, the defendant chose not to give or call evidence.  

 



 

 

Assessment of the evidence 

[18] Ms Corbett gave clear, coherent evidence and a credible account from which 

she did not resile under cross-examination.  I accept her evidence that her handbag, 

containing, amongst other things, her ASB credit card, was stolen between 10.30 on 

10 May and 8.00 am on 11 May.  I am satisfied that she did not use her card on the 

25 occasions that transactions are recorded on exhibit 1, specifically between 

4.52 am and 8.14 am on 11 May.   

[19] I am also satisfied beyond reasonable doubt that the person who used that 

credit card at the seven service stations where the CCTV footage is available (being 

BP Connect Khyber Pass, Z Epsom, Caltex Balmoral, BP Boulevard, Z Triangle 

Ellerslie, Z Royal Oak and Caltex Clark Street) is the defendant.  My reasons are as 

follows: 

(a) The man in the images in the CCTV footage looks very much like the 

defendant.  I had an opportunity to view the footage, and the stills 

downloaded from the footage, and to observe the defendant 

throughout the two half-days that the evidence was heard.  While the 

man in the footage is wearing a hat and the defendant was not 

wearing a hat in Court, the defendant looked very similar to the man 

in the images – and, in particular, to the man who appears at page 28 

and 29 (and the other images) of the Z Royal Oak CCTV footage.  I 

also accept that the defendant has a distinctive mole or marking on 

the left side of his cheek consistent with the man in the images.   

(b) I accept that Ms Gerrard has dealt with the defendant on previous 

occasions and that she recognised him in part due to the tattoos on his 

hands.  Those tattoos are particularly clear in the Z Royal Oak footage 

(for example, page 31 of exhibit 5) and obviously provide a 

significant point of recognition for Ms Gerrard.  I find that such 

distinctive marks on his hands, together with the blemish on the left 

side of his face, make her recognition evidence reliable.   



 

 

(c) The defendant has previously used stolen credit cards to obtain goods 

from service stations in quick succession as he is alleged to have done 

here. 

(d) I am satisfied that it is the same person who appears in each of the 

seven transactions recorded on CCTV footage.  This is because, not 

only does the man look the same in each of those recordings, but he is 

wearing the same clothes, including a distinctive hat and white socks 

with black jandals. 

[20] In reliance on all these facts, I am satisfied beyond reasonable doubt that the 

man in the CCTV footage or stills on each of those seven occasions is, in fact, the 

defendant and, therefore, that the defendant used or attempted to use Ms Corbett’s 

credit card to purchase goods on each of those seven occasions.   

[21] As to the allegations that he used or attempted to use the card in the other 12 

service stations, given the timeline and the location of each of these service stations, 

it is highly likely that the same person used the card on each of those occasions.  

Further, given the evidence that the defendant has, on five previous occasions, 

behaved in the same way (in other words, used a stolen credit card on a number of 

times in quick succession to obtain low-value items from service stations) I am 

satisfied beyond reasonable doubt that, on each occasion where Ms Corbett’s credit 

card was used or attempted to be used, it was used by the defendant.   

[22] I accept that there are some minor discrepancies in the records – for example, 

between the device number recorded on an invoice and the device number recorded 

on the bank statement.  However, those minor discrepancies are insufficient, in my 

view, to cast doubt on the prosecution case as a whole and it follows that I am 

satisfied that the representative charges have been proved beyond reasonable doubt.   

[23] As to the charge of burglary, I am satisfied beyond reasonable doubt that the 

defendant obtained the stolen credit card – he must have obtained the card to use it in 

the manner I found that he did.  I am satisfied that it came into his possession 

sometime prior to 4.52 on the morning of the burglary.  However, the fact of 



 

 

possession and use from that time is not, in the absence of any other evidence, 

sufficient evidence to establish beyond reasonable doubt that the defendant was the 

burglar.  I find it to be highly likely that he was the burglar (for example, there was 

no one else with him in the CCTV footage), but that is not the test.  Possession and 

use of the card at some point after the burglary (where there is no evidence of the 

actual time of the burglary) in the absence of any other evidence falls short of 

meeting the requisite standard.  For those reasons, the charge of burglary is 

dismissed.   

Conclusion 

[24] I am satisfied beyond reasonable doubt that sometime between 10 and 11 

May 2015, the defendant obtained Ms Corbett’s ASB credit card, and thereafter, on 

11 May, used it, and attempted to use it, on a number of occasions.   

 

 

 

E M Aitken 
District Court Judge 
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