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RESERVED SENTENCING DECISION OF JUDGE A S MENZIES  

 

Introduction 

[1] A Taiwanese tourist Ms Su Li Hung drowned as a result of participation in a 

dive course provided and managed by the defendants.  The defendants were 

prosecuted and pleaded guilty on 9 September 2015 to four charges under the Health 

& Safety & Employment Act 1992 (HSEA). 

[2] There are established principles and procedures relating to sentencing which 

involve the assessment of appropriate reparation and fines.  As has been recognised, 

it is an impossible task to place a monetary value on a lost life and fixing reparation 



 

 

is in no way an attempt by the Court to do so.  Rather the sentencing involves a 

principled approach within the relevant statutory framework.  That framework is 

designed to recognise loss and emotional harm by way of a monetary payment 

appropriate to the case which may help to ease the burden on those affected. 

[3] In this case, a disputed facts hearing was necessary to address certain issues 

in dispute.  That hearing proceeded on 2 and 31 March 2016 for which a reserved 

judgment was delivered on 22 April 2016.   That hearing required a response to three 

specific questions for determination which were addressed in the reserved decision at 

paragraph [79]: 

(a) The defendants allocated the deceased a buoyancy compensation 
device (BCD) that was too large for her. 

(b) The ill fitting BCD contributed to the deceased’s death because it 
increased the “roll forward” effect of the BCD more than an 
appropriately sized BCD thus making it more difficult for the 
deceased to lift her head out of the water once her air supply had 
been exhausted. 

(c) The position in point (b) above is a matter of common knowledge 
within the diving industry. 

[4] Sentencing then proceeded on 1 July 2016 with the presentation of 

submissions by counsel.   The sentencing decision was then reserved to enable the 

filing of an affidavit as to financial means and an affidavit from the defendant 

Russell William Cochrane was filed on 14 July 2016.   Memoranda from both 

counsel relating to that affidavit were filed on 22 July 2016. 

Charges 

[5] The defendant Cathedral Cove Dive Limited pleaded guilty to the following 

charges: 

(a) Failure to take all practicable steps to ensure that no action or inaction 

of an employee while at work harmed any person - s 15 and s 50(1)(a) 

HSEA. 



 

 

(b) Failure to take all practicable steps to ensure that plant to be hired had 

been maintained so that it was safe for the known intended purpose – 

s 18A(1)(b) and s 50(1)(a) HSEA. 

(c) Failure to take all practicable steps to ensure that every employee who 

dived in the course of that employee’s work was, at the time of diving, 

medically fit for diving – s 50(1)(c) HSEA and regulation 49 of the 

Health and Safety in Employment Regulations 1995. 

[6] The defendant Russell William Cochrane was charged that being a director of 

Cathedral Cove Dive Limited authorised, assented to, acquiesced, or participated in 

the company’s failure to take all practicable steps to ensure that no action or inaction 

of an employee while at work harmed any person – s 15, s 50(1)(a) and s 56(1) 

HSEA.   

[7] The maximum penalty for each of those charges is a fine of $250,000.00. 

The legislation 

[8] Section 5 of HSEA sets out the object as follows: 

Object of Act 

The object of this Act is to promote the prevention of harm to all persons at 
work and other persons in, or in the vicinity of, a place of work by— 

(a)  promoting excellence in health and safety management, in particular 
through promoting the systematic management of health and safety; 
and 

(b)  defining hazards and harm in a comprehensive way so that all 
hazards and harm are covered, including harm caused by work-
related stress and hazardous behaviour caused by certain temporary 
conditions; and 

(c)  imposing various duties on persons who are responsible for work 
and those who do the work; and 

(d)  setting requirements that— 

 (i)  relate to taking all practicable steps to ensure health and 
safety; and 



 

 

 (ii)  are flexible to cover different circumstances; and 

(e)  recognising that volunteers doing work activities for other persons 
should have their health and safety protected because their well-
being and work are as important as the well-being and work of 
employees; and 

(f)  recognising that successful management of health and safety issues 
is best achieved through good faith co-operation in the place of work 
and, in particular, through the input of the persons doing the work; 
and 

(g)  providing a range of enforcement methods, including various notices 
and prosecution, so as to enable an appropriate response to a failure 
to comply with the Act depending on its nature and gravity; and 

(h)  prohibiting persons from being indemnified or from indemnifying 
others against the cost of fines and infringement fees for failing to 
comply with the Act. 

[9] The specific intent of HSEA is to impose various duties on those who are not 

only responsible for doing the work but those who do the work as well.  As is the 

case here, different entities in the form of a company and a director personally have 

responsibilities. 

[10] Section 51(a) of HSEA contains specific provisions concerning sentencing: 

Actions taken to prevent harm 

Notwithstanding sections 49 and 50, where any employee harms any person 
by taking any action necessary for the protection of that person or any other 
person from harm,— 

(a)  the employee does not thereby commit an offence against section 19; 
and 

(b)  the employee’s employer does not thereby commit an offence 
against section 15. 

The facts 

[11] The background to the charges is set out in a detailed summary of facts, the 

contents of which were agreed subject to the matters canvassed in the disputed facts 

hearing.    



 

 

[12] The summary reveals that on 4 November 2014 Ms Hung drowned while 

taking part in a PADI Discover Scuba Diving Course (DSD) in open water near 

Hahei Beach.  The course was provided and run by the defendants. 

[13] While wearing scuba equipment, the deceased was allowed to swim out of 

the enclosed bay area and exhaust her air supply.   She drowned as a result of being 

unable to right herself in the water.    

[14] A lack of supervision was the primary cause of the fatality but there were 

additional contributing factors: 

(a) The issue of a buoyancy compensator device (BCD) that was too large 

with the consequence that it was more difficult for Ms Hung (a person 

with no diving training or experience) to lift her head out of the water 

from a face down position. 

(b) When it became apparent that Ms Hung was missing the overall 

process to search for her and call for emergency assistance was too 

slow.    

(c) The defendants did not provide emergency services with accurate 

coordinates of the dive site. 

[15]  The company itself has been operating for many years and has used the 

particular dive site frequently with no previous difficulty.  Ms Hung was part of a 

family group of four participating in the defendants’ DSD.   The family members 

came to New Zealand to visit their son who was temporarily resident in New 

Zealand studying English.   The son was part of the diving group and the only person 

with any English speaking capability, albeit limited. 

[16] The group hired all the equipment from the defendants.   The participants 

were taken through an initial briefing of approximately 45 minutes.  They were then 

taken by Mr Cochrane and his son to the dive site located on the western coast line 

of Maharangi Island.   The defendant’s boat was anchored in a small sheltered bay 



 

 

known as “Seal Bay” in two metres of water approximately ten metres from the 

shore. 

[17] There was a further briefing about getting off and on the boat and other 

associated instructions after which the group members began entering the water 

individually. 

[18] Mr Cochrane’s son accompanied Ms Hung for a period of some 11 minutes 

around the bay.   She was then left on her own while company personnel attended to 

others in the group.   Ms Hung swam out of the bay through a small gap in the rocks 

and did not return to the dive site.   It was a short period before the company 

personnel noted that Ms Hung was missing.   Efforts were made to locate her, 

initially in the enclosed bay and then in the wider area.  Eventually emergency 

services were contacted as a result of which nearby Coastguard Search and Rescue 

vessels were deployed and the Police Eagle Helicopter engaged.  Eventually  

Ms Hung was found floating face down in water 1.3kms away from the dive site off 

the southern end of Hahei beach.  Her air supply had been exhausted.   The 

pathology report confirmed drowning as the cause of death. 

[19] The key hazards identified as applicable in this case were: 

(a) Separated diver. 

(b) Prevailing winds outside the bay 

(c) Death by drowning. 

[20] The lack of diving experience of Ms Hung was also a key consideration in 

relation to these hazards. 

[21] A summary of the failings in relation to the incident as set out in the summary 

were: 

(a) Failure by Joshua Cochrane to conduct the DSD briefing in a 

language that the participants could understand; 



 

 

(b) Failure by Joshua Cochrane and Russell Cochrane to provide 

appropriately sized dive equipment (a BCD that was too large for  

Ms Hung); 

(c) Failure by the company to conduct the DSD in accordance with 

applicable provisions of the company’s safety management plan 

including: 

–  No trip log communicated to the Coast Guard. 

–  Failure to ensure direct supervision provided to all participants 

while in the water wearing scuba gear. 

–  Failure to contact emergency services promptly and to provide 

accurate coordinates of the dive site. 

[22] The summary then identifies a number of available practicable steps that 

could have been undertaken including: 

(a) Providing the briefing in a language the participants could understand 

or refusing to allow the dive. 

(b) Carrying out a safety review test. 

(c) Providing procedures to ensure participants with limited English 

understanding understood the briefing and its requirements. 

(d) Ensuring a documented dive safety log in place for each trip with 

appropriate coordinates and current weather and tide information. 

(e) Confirming each trip with the Coast Guard. 

(f) Providing high visibility dive equipment. 

(g) Ensuring correctly fitting equipment. 



 

 

(h) Providing appropriate direct supervision. 

Prosecution submissions 

[23] The prosecution has provided detailed written and oral submissions for 

sentencing purposes.   Those submissions refer to the leading case on sentencing 

methodology Department of Labour v Hanham and Philp Contractors Limited.1   At 

paragraphs [24] and [26] the Court recognised particular provisions of the 

Sentencing Act 2002 and other matters to be considered under s 51A(2) HSEA.   

While  

s 51A provides the focus, the Sentencing Act remains the principal guide to the 

sentencing judge2: 

The Court then summarised the three staged sentencing methodology as 
follows: 

Before considering the merits of the individual appeals we summarise the 
approach to sentencing for offending under s 50 HSE: 

(1) Both s 51A HSE and the Sentencing Act are relevant to the 
sentencing process. 

(2) The sentencing process involves three main steps: 

• Assessing the amount of reparation. 

• Fixing the amount of the fine. 

• Making an overall assessment of the proportionality and 
appropriateness of the total imposition of reparation and the 
fine. 

(3) Reparation and fines serve discrete statutory purposes and both 
should ordinarily be imposed.  But where lack of financial capacity 
does not permit both the payment of appropriate reparation and a 
fine, the former is to receive priority. 

(4) The first main step is to fix reparation.  It involves a consideration of 
the statutory framework, taking into account any offer of amends 
and the financial capacity of the offender. 

(5) The second main step is to fix the amount of the fine.  That should 
follow the methodology established by the Court of Appeal in 
Taueki, namely fixing a starting point on the basis of the culpability 
for the offending and then adjusting the starting point upwards or 

                                                 
1 HC Christchurch CRI-2008-409-00002 18 December 2008.  
2  IBID, at [80] 



 

 

downwards for aggravating or mitigating circumstances relating to 
the offender.  

(6) The assessment of a starting point for the fine involves an 
assessment of the culpability for the offending.  Starting points 
should generally be fixed according to the following scale: 

 Low culpability: a fine of up to $50,000 

 Medium culpability: a fine of between $50,000 and $100,000 

 High culpability: a fine of between $100,000 and $175,000 

(7) The starting point for the fine is then to be adjusted for any relevant 
aggravating and mitigating factors relating to the offender. 

(8) Reparation is then to be taken into account in fixing the fine. 

(9) Financial capacity to pay a fine is also to be considered in fixing the 
fine. 

(10) The third main step is to assess whether overall burden of the 
reparation and fine is proportionate and appropriate. 

Reparation 

[24] The prosecution refers to s 32 of the Sentencing Act 2002 which provides: 

Sentence of reparation 

(1)  A court may impose a sentence of reparation if an offender has, 
through or by means of an offence of which the offender is 
convicted, caused a person to suffer— 

 (a)  loss of or damage to property; or 

 (b)  emotional harm; or 

 (c)  loss or damage consequential on any emotional or physical 
harm or loss of, or damage to, property. 

(2)  Despite subsection (1), a court must not impose a sentence of 
reparation in respect of emotional harm, or loss or damage 
consequential on emotional harm, unless the person who suffered the 
emotional harm is a person described in paragraph (a) of the 
definition of victim in section 4. 

(3)  In determining whether a sentence of reparation is appropriate or the 
amount of reparation to be made for any consequential loss or 
damage described in subsection (1)(c), the court must take into 
account whether there is or may be, under the provisions of any 
enactment or rule of law, a right available to the person who suffered 



 

 

the loss or damage to bring proceedings or to make any application 
in relation to that loss or damage. 

(4)  Subsection (3) applies whether or not the right to bring proceedings 
or make the application has been exercised in the particular case, and 
whether or not any time prescribed for the exercise of that right has 
expired. 

(5)  Despite subsections (1) and (3), the court must not order the making 
of reparation in respect of any consequential loss or damage 
described in subsection (1)(c) for which compensation has been, or 
is to be, paid under the Accident Compensation Act 2001. 

(6)  When determining the amount of reparation to be made, the court 
must take into account any offer, agreement, response, measure, or 
action as described in section 10. 

(7)  The court must not impose as part of a sentence of reparation an 
obligation on the offender to perform any form of work or service 
for the person who suffered the harm, loss, or damage. 

(8)  Nothing in section 320 of the Accident Compensation Act 2001 
applies to sentencing proceedings. 

[25] Reference is made by the prosecution to a number of cases in the context of 

assessing reparation.  Those cases include R v New Zealand School of Outdoor 

Studies Limited & Others3 in which a figure of $125,000.00 was the reparation I 

ordered in relation to a trainee occupational diver who dived on the first practical day 

of a dive course near Huntly in 2014.   The prosecution has also referred to Worksafe 

NZ v Oropi Quarries Limited & Others4 which case in turn set out in a table a 

number of different authorities relating to reparation at [26]. 

[26] The prosecution also referred to two other well known outdoor recreation 

cases.  The first was Department of Labour v Sir Edmund Hilary Outdoor Pursuits 

Centre of New Zealand5 which involved the death of six school students and their 

teacher while on an outing at the Mangatepopo Gorge in 2008.   Reparation of 

$60,000.00 was awarded for the family of each of the deceased and $5,000.00 for 

each of the four survivors.   The second case was MBIE v Taranaki Outdoor Pursuits 

& Educational Centre Trust6 which involved the death of one tour guide and two 

students while traversing a coast line near New Plymouth.  The reparation awarded 

                                                 
3 DC Hamilton CRI-2014-024-00062 
4 2016 NZDC 10755 
5 DC Auckland CRI-2008-068-000565 
6 DC New Plymouth CRI-2013-043-000271 



 

 

in that case was $75,000.00 for the families of the deceased and amounts of 

$5,000.00 to $7,000.00 to each of the ten survivors. 

[27] In this case, it is agreed that any reparation is to be paid solely to Ms Hung’s 

son Mr Lee.  Therefore, an assessment of separate amounts for Ms Hung’s family on 

the one hand, and those present at the scene on the other, is not appropriate.   Rather 

the prosecution argues that there should be an increase on the appropriate award for 

Ms Hung’s family to mark the additional trauma caused to the family members who 

were present at the time. 

[28] The prosecution submission is that the appropriate reparation should start at 

$125,000.00 to be increased to $135,000.00 for that additional uplift.  Therefore a 

reparation order of $135,000.00 is sought by the prosecution to be paid to Mr Lee. 

Fine  

[29] The prosecution submissions argue the following aggravating factors in terms 

of s 9 of the Sentencing Act: 

(a) Breach of trust – all divers were novices. 

(b) The extent of the harm – a fatality occurred. 

(c) Vulnerability of the victim – the victim was a novice largely oblivious 

to the risks she faced. 

(d) The number and nature of the breaches and failures 

(e) The summary of facts details numerous practicable steps not taken 

together with non-compliance with relevant procedures and 

regulations. 

[30] The prosecution submissions argue that the failures indicate “a cavalier 

approach to safety procedures that, overall, borders on recklessness”. 



 

 

[31] The prosecution argues that the aggravating factors apply equally to both 

defendants given that the second defendant is the “hands on” director/operator of the 

business of the company. 

[32] The prosecution submits this case falls well within the high band of 

seriousness under Hanham & Philp.    The factors upon which that submission is 

based are: 

(a) Lack of adequate supervision. 

(b) Careless and overconfident attitude to fitting of equipment. 

(c) Delay in calling emergency services. 

(d) Failure to keep appropriate records. 

(e) The nature of the risk to which untrained and unqualified DSD 

participants were exposed. 

(f) The obvious nature of the hazards arising from inexperience and 

potential exposure to open water within a short distance. 

(g) The consequences of ill-fitting equipment in relation to the BCD. 

(h) The consequences of the ill-fitting BCD with the increased roll 

forward effect. 

(i) Failure to comply with applicable industry standards. 

(j) The remedies available to address the shortcomings such as 

supervision and properly fitting equipment. 

(k) The relative ease with which procedures and regulations could have 

been followed. 



 

 

(l) The knowledge of risk in the industry is well known. 

[33] The prosecution submissions refer again to the cases mentioned earlier in the 

context of reparation.   The fine imposed in Oropi totalled $63,600.00.   However in 

that case the fine was agreed between the parties and endorsed by the Court as being 

appropriate having regard to the financial capacity of the defendants.  Nonetheless 

the Court assessed a starting point for future reference at $135,000.00.   The Court 

specifically found that there were additional culpability factors in Oropi that elevated 

the starting point beyond the $110,000.00 starting point which I set in NZSOS which 

followed a determination that NZSOS was within the high culpability band of 

Hanham and Philp. 

[34] The prosecution in this case argues that, as in Oropi, there are features that 

would warrant an uplift from NZSOS as a guide given that Ms Hung was vulnerable 

in that she had no intention of doing anything other than experience a brief taste of 

scuba diving.  Instead she found herself in open water without the most basic dive 

skills and drowned as a consequence.  Vulnerability of the victims was also 

recognised in the Taranaki Outdoor Pursuits & Hillary Outdoor Pursuits cases 

where starting points of $135,000.00 and $150,000.00 respectively were selected. 

[35] The prosecution argues on the basis of that analysis that a starting point for 

the fine of $125,000.00 is appropriate for the s 15 charge.   An uplift of $10,000.00 is 

then argued as appropriate for the balance of the offending.  The end result is an end 

starting point of $135,000.00 as the appropriate fine in the submission of the 

prosecution before consideration of mitigating factors. 

Mitigation 

[36] The prosecution acknowledges that discounts are available for: 

(a) Cooperation following the incident. 

(b) Payment of reparation (assuming it is made). 



 

 

(c) A favourable safety record including no previous HSEA convictions 

or warnings. 

[37] Further, recognition of the defendants’ willingness to engage in restorative 

justice may be relevant.   Recognition for remorse is also appropriate. 

Costs 

[38] The prosecution seeks costs according to scale and argues that the 

circumstances of this case including its complexity and scope of material warranted 

the involvement of extra counsel and any costs award should reflect that. 

Defence submissions 

[39] I have again had the benefit of detailed submissions both written and oral on 

behalf of both defendants.   Counsel appear to be in agreement as to the overall 

statutory framework and approach to be taken to sentencing. 

[40] In the context of aggravating factors, the defendants acknowledge loss in the 

form of a fatality and acknowledge the tragic position outlined in the victim impact 

statement.   The defendants also acknowledge their role as being in a position of 

trust/authority over the victim and her legitimate expectation that she would be 

provided with equipment, instruction and oversight such that she would be kept safe.   

Vulnerability stemming from Ms Hung’s inability to speak English was 

acknowledged. 

[41] The defendants do however take issue with the prosecution submission of a 

“cavalier” attitude on the part of Mr Cochrane.  It is argued that criticism lacks 

objectivity and the existence of such an attitude is disputed. 

[42] By way of mitigating features, the defendants point to early guilty pleas, 

remorse and previous good character.   There is debate between the prosecution and 

the defence as to the appropriate allowance for a guilty plea.  The defendants argue a 

full 25% is appropriate while the prosecution argues that a contest over certain facts 



 

 

and the time associated with the resolution of those matters lessens the concession to 

which the defendants should be entitled. 

[43] The defence submissions also point to a range of features relevant to the facts 

on which the charges are based.  Those include: 

(a) While acknowledging the lack of supervision, the defendants point to 

the fact that the “lagoon” where Ms Hung had been swimming was 

shallow and on the day “still like a mill pond”.  The defendants had 

been taking divers there for some two decades without incident and on 

the day in question conditions were ideal.  The defendants had 

observed Ms Hung swimming around comfortably which combined 

with the settled conditions induced the defendants to leave Ms Hung 

on her own. 

(b) The gap through which Ms Hung swum was, according to the 

defence, previously undetected through a very small gap in the rocks 

that separated the lagoon from the open sea.   Such an eventuality had 

not previously occurred and was not therefore identified as a hazard. 

(c) As to the disputed facts hearing, the defence submissions argue that it 

could not be said that the over-sizing of the BCD was causative of 

death.  It is argued it cannot be postulated that but for the incorrect 

sixing of the BCD Ms Hung would have survived.  At most it can be 

argued that the sizing of the BCD hindered Ms Hung’s chances of 

survival.  It is argued however that the primary failing was inadequate 

supervision. 

(d) The defendants accept there were language difficulties and that the 

briefings carried out where not ideal.  Measures have been put in 

place since the incident to ensure that participants speak and 

understand English or they are not allowed to participate in a dive 

experience. 



 

 

(e) The submissions comment on the defendants’ failure to maintain 

proper records.   Those failures have since been addressed and proper 

measures are now in place.  Specifically the defendants now maintain 

a log of ongoing checks and maintenance on all of the equipment 

used. 

(f) In relation to the charge that Joshua Cochrane did not have a current 

medical certificate, this failing was immediately remedied.   The 

defence argues there is nothing to suggest that this failing led, or 

contributed, to the death of Ms Hung.    

(g) The submissions indicate that Mr Cochrane’s remorse is palpable and 

the incident involved a tragedy that was felt particularly hard by him 

given the loss of his son by drowning in the Navy some 20 years 

earlier.  Further, Mr Cochrane’s family home overlooks the area where 

Ms Hung drowned and Mr Cochrane therefore has a daily reminder of 

the tragedy and his failings. 

(h) The submissions point to the defendant’s cooperation following the 

fatality including a full interview.   Mr Cochrane wished to approach 

the family of Ms Hung but felt precluded from doing so while this 

matter was before the Court.   A joint letter from Mr Cochrane and his 

partner addressed to the victim’s family has been provided. 

[44] The defence submissions acknowledge that reparation falls to be assessed in 

the $75,000.00 - $125,000.000 range which is consistent with my observations in 

NZSOS.   It is also accepted that Ms Hung was in a position of greater vulnerability 

although it is argued that needs to be put in perspective.  A distinction is drawn 

between the victim failing a swimming test and showing signs of distress in the 

water in NZSOS and Ms Hung’s circumstances where she was in a shallow, clear, 

calm area and illustrated no signs of distress or lack of confidence in the preceding 

period in the water.   Her vulnerability was exposed when she swam through the gap 

in the rocks and entered the open sea.    The defence argues that it was never 



 

 

intended that Ms Hung be exposed to an open sea environment as opposed to the 

circumstances in NZSOS. 

[45] The defendants acknowledge that the starting point for reparation in this case 

should be around $100,000.00 and the defendants also accept that it is appropriate 

for an uplift of $10,000.00 to account for the presence of the victim’s son and other 

family members. 

[46] In the context of a fine, the defendants argue that, putting aside financial 

capacity, the culpability in this case is in the top end of the medium to lower end of 

the high band suggesting a starting point of $90,000.00 - $100,000.00. 

[47] The defendants accept costs are appropriate according to scale but contest 

there is any justification for a costs award to cover two counsel.   Ability to pay is 

again an issue. 

Three step process  

[48] Guided by the decisions and the principles and examples they provide, I am 

required to undertake the three step process of assessing reparation, fixing the fine 

and undertaking an overall proportionality assessment. 

Reparation 

[49] A victim impact statement has been provided by Ms Hung’s son Wei Tai Lee 

on behalf of the family.   This is a detailed statement that was read out for the 

purposes of sentencing. 

[50] The financial costs for Mr Lee and his family have been significant.  There 

have been the direct costs involved with travel to and from New Zealand and funeral 

costs in Taiwan.  Ms Hung managed all of the family finances and her tragic death 

had both short and long term impacts on the family.   Ms Hung was an accountant 

and the loss of her income which was used to support the extended family cannot be 

replaced.    



 

 

[51] It is clear that Ms Hung was an important anchor in the family in addition to 

being financial provider and the main care giver for her own parents. 

[52] Ms Hung’s death has meant that she was no longer able to support Mr Lee’s 

study in New Zealand which has ended accordingly.   He personally feels angry and 

blames himself for his mother’s death given that she came to New Zealand to visit 

him and decided to embark on the dive as a result.  He feels guilty as a consequence.  

There has been further emotional impact on Ms Hung’s husband.  The family 

generally feel very angry about what has happened, the drawn out legal process and 

lack of real explanation as to the cause of Ms Hung’s death.   Regret is felt that there 

has been no apology and the family consider that the defendants have been 

disrespectful and lack remorse and sincerity. 

[53] Turning to an assessment of reparation, the prosecution submission was that 

$135,000.00 (including the $10,000.00 uplift) was an appropriate starting point and 

the defence argues $100,000.00 (including the $10,000.00 uplift). 

[54] Ultimately any assessment of reparation is a matter of judgment and 

discretion guided by all the information discussed, the relevant principles and the 

facts of the case including the number of injured or deceased.   In addition to the 

background circumstances to the charges, there are invariably differences in the 

emotional and family circumstances of the victim. 

[55] I agree that the appropriate course is to set the one figure inclusive of 

recognition of other family members at the scene and I set that figure at $125,000.00. 

Fine 

[56] The second step involves assessment of the fine.   The prosecution sets 

culpability in the high band in Hanham & Philp ($100,000.00 - $175,000.00) with a 

fine level of $135,000.00 and the defendants argue $100,000.00 being the bottom 

end of the high band or top end of the medium band. 



 

 

[57] I consider the appropriate level of culpability is the high band.   The factors 

that I consider relevant for that assessment include: 

(a) The primary cause of this fatality was the lack of supervision.  Diving 

is an inherently dangerous pastime and especially so for novices.  

One-on-one constant supervision was clearly necessary, practicable 

and recommended by the defendants’ own procedures.  Failure to 

comply with that requirement was simply inexcusable. 

(b) The equipment provided to Ms Hung was ill-fitting in the context of 

the BCD which was a contributing factor in her death.  The over-sized 

BCD made the task for a novice diver very much harder when faced 

with difficult circumstances.   Ms Hung found herself in the open sea, 

ran out of air and was unable to right herself on the surface.  The over-

sized BCD she was wearing exacerbated that problem.  

(c) The prosecution has described the defendants’ attitude as cavalier in 

relation to the fitting of equipment in particular and the management 

of the diving course generally.   In that context the description of 

cavalier means a lack of proper concern. I consider that to be 

overstating the position.  There was however an attitude that I would 

describe as being inappropriately casual to certain aspects of the 

defendants’ diving operation.   The evidence from Mr Cochrane and 

indeed the supporting evidence he called, argued that it was 

appropriate for Mr Cochrane to assess the physical characteristics of 

Ms Hung (and obviously other course participants) simply by a visual 

appraisal in the course of the initial briefing.  That assessment was 

preferred to consideration of the size chart provided by the 

manufacturer of the product and the gathering of any information 

from Ms Hung about her height and weight.   Given the inherent risks 

of the activity, the complete inexperience of Ms Hung and the ready 

access to that relevant information, failure to obtain and use it was 

simply not acceptable.  The reasons that were given by Mr Cochrane 

included the sensitivity of asking females such personal information 



 

 

and the impracticality of doing so for diving groups.   Such 

explanations simply reflect an unduly casual attitude to significant 

safety matters. 

(d) That same lack of care is apparent in the company’s management of 

its own systems including the failure to record and report the details 

of the diving trip itself, maintenance of records and compliance with 

medical certificate requirements. 

(e) Most or all of these concerns could and should have been readily 

addressed by available and cost effective measures. 

[58] I fix the starting point for a fine at $110,000.00.  There are no aggravating 

features.  Neither defendant has any previous convictions nor industry warnings. 

[59] I accept that appropriate allowances should be made by way of mitigation for 

the following matters: 

(a) Remorse 

(b) Cooperation with the informant 

(c) Remedial action 

(d) Reparation 

(e) Guilty plea 

[60] There is an element of remorse inherent in the guilty plea and the payment of 

reparation.  Despite both of these features, I accept there should be further allowance 

for remorse specifically.   I accept that the defendants co-operated with the informant 

and have undertaken remedial action promptly.  A discount of 10% should be 

allowed to reflect the limited reparation and a further 15% to acknowledge remorse, 

co-operation with the informant and the remedial steps undertaken.    That reduces 

the fine to $82,500.00. 



 

 

[61] I then need to consider an appropriate allowance for the guilty plea.  The 

defence seeks the full 25% available under Hessell7 while the prosecution argues that 

the full discount should not be available after the delays with the disputed facts 

hearing.    Having regard to the delays involved and the fact that the determination 

was against the defendants in relation to the disputed facts hearing, I consider the 

appropriate deduction for the guilty pleas should be 20%.   That determines the fine 

at the end level of $66,000.00. 

Overall assessment 

[62] The final step in the sentencing process is to undertake the overall 

proportionality assessment.  The total amount payable by way of reparation and fine 

is $191,000.00.   I consider that combined amount to meet the proportionality test 

and no further adjustment in that context is warranted. 

Responsibility 

[63] There are two further steps to complete the sentencing process.   The first is 

to determine responsibility in relation to both reparation and the fine levels as 

between the two defendants.  The second then requires assessment of the financial 

resources of both defendants in the context of the reparation and fines as fixed.  

There is no relevant insurance cover in place to assist with reparation. 

[64] The circumstances of both defendants are such that the may be no practical 

difference between the two in terms of the allocation of responsibility.  The company 

and the defendant Mr Cochrane are essentially one and the same.    He is the 

principal shareholder in the company and Mr Cochrane is in all material respects the 

hands and mind of the company.   There may be different consequences if the 

obligations in respect of reparation and or fines result in either the winding up of the 

company or the bankruptcy of Mr Cochrane.  However I do not consider that those 

consequential outcomes should direct the correct assessment of responsibility as 

between the two defendants. 

                                                 
7 [2010]NZSC 135 at Tab 10 



 

 

[65] In the circumstances of this case I consider it would be artificial to draw 

distinctions between the liability of each defendant.  I assess that they have equal 

responsibility which I expect to have no practical effect as Mr Cochrane faces 

responsibility of the outcomes both in his capacity as director and in his personal 

capacity. 

Financial capacity 

[66] The merits of that approach are reflected in the manner in which the 

defendants themselves have approached the question of financial capacity.   

Mr Cochrane has sworn an affidavit dated 14 July 2016 to provide a more detailed 

breakdown and specifics as to financial means.  The affidavit covers all income, 

outgoings and assets of Mr Cochrane, his partner and the company in which they 

have an interest. 

[67] The affidavit has attached as an exhibit a detailed cash flow for the business 

described as Cathedral Cove Dive for the 12 months 1 June 2015 to 31 May 2016.  

Included is a breakdown of wages paid to individual employees.  That material 

discloses: 

(a) The total income for the 12 month period was $267,977.00.   Total 

expenses for the same period were $286,980.00 creating a loss of 

$19,003.00. 

(b) The schedule of company assets indicates a total value of $56,680.00. 

(c) The stock-take schedule values the stock at $49,263.00 

[68] Also attached is a schedule of income for Mr Cochrane and his partner for the 

same 12 month period together with expenses, joint assets and liabilities. 

[69] The family home at Hahei is registered in the name of Mr Cochrane’s partner.  

It provides security for the business overdraft with a current maximum level of 

$150,000.00 under which approximately $142,000.00 was owing at the date of the 



 

 

affidavit excluding current business invoices due.   The home also secures a personal 

mortgage of $30,000.00. 

[70] The affidavit confirms that the bank has agreed to increase the mortgage 

facility to $210,000.00 which after allowing for a living margin during the quiet 

season provides the maximum capacity of $50,000.00 which is offered by way of 

lump sum reparation payment. 

[71] Since the filing of the affidavit, counsel for both parties have filed further 

memoranda commenting on the affidavit and the issue of the defendants’ financial 

position.   The prosecution argues that the facility offered by the ASB Bank allows a 

lump sum of $60,000.00 rather than $50,000.00.   Mr Cochrane has claimed the 

difference for living expenses.   The prosecution argues that proposition is 

inconsistent with the earlier affidavit of Mr Cochrane which provided that the bonus 

bond balance of $14,090.00 was set aside for the same purpose. 

[72] Further comments have been made in respect of expenses claimed by the 

company and in particular the $40,000.00 legal fees spend that was provided for in 

the 2016 tax year which would not be repeated.   The prosecution therefore argues 

that there is in fact capacity both to pay a greater lump sum than $50,000.00 (up to 

$60,000.00) and a greater sum by way of instalments. 

[73] The defendants’ response acknowledges that the defendants are not saying 

that either he or the business could not afford to pay a greater sum than $50,000.00 

given more time.  There are ongoing variables that cannot be predicted accurately 

such as the fortunes of the business which is both seasonal and weather dependent.   

[74] The point is made that Mr Cochrane is approaching 70 years of age with a 

limited working life ahead.  Finding alternative summer employment as suggested 

by the prosecution is not as easy as it sounds for a person of his age. 

[75] It is argued by the defendant that the prosecution has misunderstood certain 

aspects of the loan repayments provided for in the defendant’s affidavit and has 



 

 

incorrectly assessed projected mortgage payments as containing significant 

repayments of capital. 

[76] The ultimate comment on behalf of the defendants is that they accept that 

despite Mr Cochrane’s age and uncertainty associated with the running of the 

business, there will be funds available to meet ongoing reparation payments and 

fines.   The means to do so are however modest and it is submitted any penalties 

imposed should reflect that.   

[77] The starting point is that it is clear that the combined means of both 

defendants is not sufficient to meet the full reparation let alone fine and costs.  

Priority is to be given to reparation and I therefore propose to set the reparation 

payable in two forms.  The first will be a lump sum payment and the second, 

payment to be met by way of instalments which I consider the defendants can 

accommodate. 

[78] I set the lump sum payment at $50,000.00 to be payable within two months 

of the date of this judgment. 

[79] The further reparation I set at $20,000.00 to be payable at the rate of $400.00 

a month with the first payment due by the end of August 2016 and monthly 

thereafter.   

Costs 

[80] The prosecution has reasonably sought costs.   In normal circumstances a cost 

order would be appropriate.   However given the financial circumstances of the 

defendants there is no capacity to meet an appropriate costs order.  I therefore direct 

that each defendant is to pay the sum of $500.00 towards the costs of the prosecution 

payable within 28 days 

Outcome 

[81] Both defendants are to be jointly and severally liable for the following 

payments: 



 

 

(a) Emotional harm and reparation in the sum of $50,000.00 payable 

within six weeks of the date of this judgment to Mr Lee. 

(b) Further reparation of $20,000.00 payable at the rate of $400.00 per 

month from 31 August 2016 and monthly thereafter to Mr Lee. 

(c) $500.00 each (total $1,000.00) towards the costs of prosecution. 

[82] I am satisfied that the financial circumstances of both defendants are such 

that there is no capacity to meet any further orders. 

 
 
 
 
 
A S Menzies 
District Court Judge 


	RESERVED SENTENCING DECISION OF JUDGE A S MENZIES

