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[1] Regan Dexter, you face three charges which I heard at a Judge alone trial on 

1 August 2016.  

[2] The first charge is that on 14 February 2016 you assaulted Sally Lewis with 

intent to injure her.  That is a charge laid under s 193 of the Crimes Act 1961 and 

carries a maximum penalty of three years’ imprisonment.   

[3] The second charge is that on 14 February 2016 you injured Sally Lewis with 

intent to injure her.  That charge is laid under s 189(2) of the Crimes Act 1961 and 

carries a maximum penalty of five years’ imprisonment. 

[4] The third charge is that on 1 March 2016 you threatened to do grievous 

bodily harm to Sally Lewis, a charge laid under s 306 of the Crimes Act 1961 

carrying a maximum penalty of seven years imprisonment. 



 

 

[5] The onus is on the police to prove each of the charges beyond reasonable 

doubt. 

[6] To establish the charge of assault with intent to injure the police must prove 

two essential elements: 

(a) That you assaulted Ms Lewis; and 

(b) That you intended to injure her.  (“Injure” is defined in s 2 of the 

Crimes Act as to cause “actual bodily harm”.) 

[7] To establish the charge of injuring with intent to injure the police must prove 

three essential elements, namely: 

(a) That Ms Lewis was injured. 

(b) That you injured her; and 

(c) That you intended to cause her actual bodily harm, or had reckless 

disregard for her safety. 

[8] Finally, to establish the charge of threatening to do grievous bodily harm the 

police must prove two essential elements.  Those are: 

(a) That you threatened to do grievous bodily harm to Ms Lewis. 

(b) That you intended that your threat be taken seriously by Ms Lewis. 

[9] Despite these charges being heard together I must consider each charge 

separately and reach a separate decision on each charge. 

[10] The onus of proving these charges, as I have said, rests on the police who 

must prove each of the charges beyond reasonable doubt.  There is no onus on you, 

Mr Dexter, to prove that you are innocent and there is no requirement or expectation 

that you should give evidence.   



 

 

[11] In this case, where you have chosen to give evidence, that does not alter the 

fundamental proposition that the onus of proving the charges lies with the police.  

The police must prove all of the necessary elements beyond reasonable doubt.  I will 

be satisfied beyond reasonable doubt if I am sure that you are guilty.  If I am sure 

that you are guilty then it is my duty to find you guilty.  If I am left with a reasonable 

doubt, that is, a doubt that I consider reasonable in the circumstances of the case, 

then equally it is my duty to find the charge has not been proved beyond reasonable 

doubt, and I must find you not guilty. 

[12] At the commencement of the trial I was addressed in respect of two 

applications made by the police under s 130 of the Evidence Act 2006.  As required 

under that section, the police gave notice to the Court and defence counsel of their 

intention to offer two documents as evidence in the proceeding, without calling a 

witness to produce the document.  The documents were a photo book and a discharge 

letter from North Shore Hospital.  Your counsel, Ms Fisher, raised no opposition to 

the photo book, however, objected to the letter being produced, submitting that the 

letter was important evidence, and she sought to cross-examine the author of the 

letter.  I pointed out to counsel that pursuant to section 130 (2), if she wished to raise 

an objection she was required to give notice of her objection in writing to every other 

party.  She submitted that she had understood she had done so.  However, there was 

no evidence of this on the Court file, nor on the police file, and counsel could not 

provide any evidence to the Court that this had been filed.  In those circumstances I 

admitted both documents into evidence. 

[13] There are some facts surrounding the matters before the Court which you and 

the complainant agree about.  You and the complainant were in a relationship for 

approximately two years.  You were angry with her on the evening of 14 February 

2016 after your cousin and her girlfriend arrived at her home late at night, sometime 

after 11.00 pm, and she made it clear to you all that she did not want visitors and 

suggested that you all leave and go to your cousin’s home instead of remaining in the 

house. 

[14] After they left you told the complainant that she was a, “Fucking 

embarrassment” to you and your family, and called her a, “Fucking egg”.  Sometime 



 

 

later the complainant suffered a broken elbow and other minor injuries as a result of 

her falling down a series of five to six steps outside the front door of the property 

and onto a landing.  There is a dispute about what caused her to fall.  She says that 

you pushed her.  You say you do not know how she came to be there. 

[15] With respect to the events on 1 March 2016 it is not disputed that you and the 

complainant were at home drinking in the early afternoon.  There was an argument 

between you.  Some friends of yours arrived at some stage during the afternoon, 

although there is dispute about how long they stayed.  At some stage you told the 

complainant to, “Shut her mouth”.  When your friends left you made a threat to the 

complainant.  The complainant could not recall some of the words you said.  On 

your evidence you said to her, “If you don’t shut up, I’ll punch your mouth in”.  The 

complainant went into the bathroom and pretended to take a shower.  Soon after she 

came out of the bathroom, the police arrived and you were arrested. 

[16] The issues that I need to determine in this case are:  

(a) Whether you assaulted the complainant by putting your knee into her 

chest and your hands around her neck while she was lying on the 

mattress on 14 February 2016 and, if so, whether you intended to 

cause her actual bodily harm when you did this. 

(b) Whether you pushed the complainant down the steps causing her to 

break her elbow on 14 February 2016 and, if so, whether you intended 

to cause her actual bodily harm or had reckless disregard for her 

safety when you did this. 

(c) Whether the words you used to the complainant on 1 March 2016 

were a threat to commit grievous bodily harm, and if so, whether you 

intended her to take that threat seriously.  

[17] In this case there is a conflict between your evidence and that of the 

complainant.  Your accounts of the same events are at odds and therefore it is 

necessary for me to assess the credibility and reliability of your evidence and the 

complainant’s evidence.  Because you have elected to give evidence Mr Dexter, I 



 

 

will consider your evidence first as a number of possible consequences may flow 

from whether I accept or reject your evidence or if your evidence raises a reasonable 

doubt. 

[18] Having had the opportunity to see and hear you give your evidence, I find 

your evidence to be unconvincing and reject it as unworthy of belief.  The reasons I 

reject your evidence are that: 

(a) Your evidence is inconsistent with the evidence of both the 

complainant and the police, for example in respect of where the 

complainant was sitting when the police arrived on 1 March 2016.  

(b) Your evidence was at times implausible, particularly in respect of how 

the complainant reacted after sustaining a broken elbow, which you 

described as being, “Calm”. 

(c) The motive which you ascribed to the complainant for making up the 

story that you pushed her down the steps is not believable.  You say 

that she was jealous because your cousin’s girlfriend was sitting next 

to you, yet your evidence (and hers) is that she told you, your cousin 

and his girlfriend to leave and go to their home a number of times that 

night.  If indeed she was jealous, I do not believe she would have 

encouraged you to go away with another woman.   

(d) Your evidence was internally inconsistent.  You changed your story 

during your evidence.  For example, you said that the complainant 

took her phone with her to the back deck, and then said that when she 

was lying on the landing her phone was inside.  Another example is 

that in your examination-in-chief you said that you that the 

complainant never told you how she had come to be on the landing, 

and you confirmed this initially under cross-examination.  Later you 

said that before she got on the stretcher the complainant said that she 

had chased the cat. Your evidence was inconsistent and unbelievable.  

I had the clear impression that you were making your evidence up as 

you went along. 



 

 

(e) You admitted in evidence that you had not told the truth to the police 

about the words you had said to the complainant when you threatened 

her.  

(f) At times during cross-examination you were evasive when answering 

questions. 

[19] Although I have found your evidence unconvincing and have rejected it as 

unworthy of belief, I still need to consider the police evidence and ask myself 

whether, on the basis of that evidence, I am satisfied about guilt. 

[20] In assessing the credibility and reliability of the complainant the following 

factors have influenced me: 

(a) I found the complainant’s evidence to be coherent and consistent, 

even under strident cross-examination by defence counsel.  If she 

could not recall details about things, for example the things you said 

to her before she called the police, she said so.   

(b) At all other times where she recalled events she was able to provide 

calm, ordered and detailed accounts of what had occurred.   

(c) She did not overstate or embellish her evidence but was clear, 

consistent and steadfast in her evidence.   

(d) Some of her evidence was corroborated by police evidence, for 

example where she and you were each sitting when the police arrived. 

[21] For the reasons given, I found the evidence of the complainant to be credible, 

that is, honest and sincere.  I am also satisfied that her evidence is reliable.   

[22] I turn to consider the question of whether you assaulted the complainant on 

14 February 2016 and, if so, did you intend to cause her actual bodily harm.  You 

admit that you were angry with the complainant on 14 February and that after your 

cousin and his girlfriend left you called her a, “Fucking embarrassment,” to you and 

your family.  You say that she then went to the back deck and had a cigarette and 



 

 

used her phone.  You deny that the complainant was lying on the mattress.  You 

further deny putting your knee into her chest and both hands around her neck, and 

pushing her into the mattress so that she struggled to breathe, as she alleges 

occurred.  The letter from the hospital does not record any soreness or injuries to the 

complainant’s neck or chest. 

[23] At the conclusion of your evidence your counsel raised an issue pursuant to 

s 92 of the Evidence Act 2006.  Her submission was that the police had not 

discharged their duty required by that section by specifically putting to you the 

complainant’s allegations.  She submitted that this should result in the charge, 

“falling away,” which I take to be “dismissed”.  The prosecuting sergeant insisted 

that he had put those questions to you.  I directed that a copy of the transcript of the 

police cross-examination be typed back.  That was provided following the hearing 

and it is clear from that, that the sergeant did put the complainant’s evidence to you.  

[24] That brings that matter to an end.  However, I record that, having carefully 

considered s 92, I do not accept counsel’s submission in this case that the charge 

must be dismissed if the police had not directly put the complainant’s allegation to 

you.  The provisions in s 92 are to ensure that a witness has an opportunity to 

respond to and contradict any relevant evidence that they have not heard.  In these 

circumstances, I consider that the purpose of that section is satisfied even if the 

police had not specifically put the allegations to you because you were in Court and 

heard the complainant give evidence about those matters; and you were questioned 

by your counsel about that evidence and had an opportunity to contradict it, which 

you did by denying it.  

[25] In any event, even if this were not the case, s 92(2) provides the Court with 

options to remedy any defect by permitting the witness to be recalled and questioned 

on that contradictory evidence; admitting the evidence and attributing an appropriate 

weight to it to reflect that the witness was not questioned about it; to exclude the 

evidence; or make any other order as the Judge considers just.  The Court is not, 

therefore, required to simply dismiss the charge. 

[26] In respect of the events of 14 February 2016, I prefer the complainant’s 

evidence.  Her evidence was clear.  She stated that you put your knee into her chest 



 

 

and your hands around her throat and pushed her into the mattress so that she 

struggled to breathe.  She was cross-examined about this and held steadfast to her 

evidence.  Her evidence was that she was on the mattress.  She wanted to watch her 

movie.  She didn’t want visitors.  She asked you and your visitors to leave 

repeatedly.  You admit you were angry and chastised her, verbally abusing her for 

embarrassing you in front of your family.  

[27] I am satisfied that the complainant remained on the mattress.  She did not get 

up and take her phone to the back deck and have a cigarette.  After you swore at her, 

you went over to the mattress, you put your knee in her chest and both hands around 

her throat and pushed her into the mattress so that she struggled to breathe.   

[28] I do not consider the lack of reported soreness or injury to her chest or neck 

to be fatal to the police case.  I accept the complainant’s evidence that she was 

focussed on the, “excruciating pain,” from her broken elbow and other soreness was 

secondary as a result of that. 

[29] I am satisfied beyond reasonable doubt, Mr Dexter, that you assaulted Ms  

Lewis, and I am further satisfied beyond reasonable doubt that when you did these 

things to her you intended to cause her actual bodily harm. 

[30] I next turn to consider whether you pushed the complainant down the steps 

on 14 February 2016 breaking her elbow and, if so, did you intend to cause her 

actual bodily harm or have reckless disregard for her safety when you did this.   

[31] It is undisputed that Ms Lewis suffered a broken elbow as a result of the 

incident on 14 February 2016. She was taken to hospital by ambulance and was 

hospitalised for approximately two days.  

[32] Your evidence is that you do not know how the complainant came to be on 

the landing and break her elbow.  You say that you closed the windows and blinds 

and went to bed on the mattress in the lounge while she was on the back deck.  You 

awoke some time later when the window shutters touched the side of the mattress. 

You saw her lying on the landing at the bottom of the steps.  You do not know how 

she got there.  



 

 

[33] In examination-in-chief you said that the complainant did not tell you how 

she got there.  In cross-examination you said that she, “Obviously must have fallen 

down there,” although she did not tell you how she came to be on the landing.  Later 

under cross-examination you said that before she got on the stretcher, the 

complainant said that she had chased the cat.  

[34] You completely deny the complainant’s evidence that after you got up from 

the mattress, she grabbed her phone and ran out the door onto the front deck, and 

you grabbed her by the back of her shirt outside the door, ripping her shirt, and when 

she was turned by that action to face you, you pushed her down the steps, which 

resulted in her injury. 

[35] I prefer the complainant’s evidence about these events.  Your evidence was 

inconsistent.  The complainant’s evidence was clear and consistent, and she 

steadfastly confirmed her evidence under cross-examination.  In my view this was 

clearly a continuation of the assault which commenced on the mattress in the lounge.  

I am satisfied that events unfolded as the complainant described – that as soon as you 

got off her, she grabbed her phone and ran to the door.  You were angry, and possibly 

concerned that she may call the police.  You chased her and caught her outside the 

door by the top of the steps by grabbing the top of the back of her shirt.  Your action 

caused her shirt to rip and she was turned to face you; and you pushed her down the 

steps.   

[36] The complainant was cross-examined about her reports to the doctors and 

nurses at the hospital, in which she repeated, despite being given pain medication, 

that she had fallen while chasing her kitten down a flight of stairs.  She stated that 

she had told them that because that is the story that you told her to say, and she did 

so because she was worried that if you were arrested, her son and his friend would 

go into CYFS care because there was no one else to look after them.  She also stated 

that she was afraid of being alone, and she thought that you might change because 

you were sorry about causing her injury.  I find this evidence honest and a believable 

explanation for why she did not tell the hospital staff what had really happened.  

[37] I further reject the submission that these events did not happen because if 

they had, the complainant would not have returned home to where you were living.  I 



 

 

accept her evidence that she needed assistance for her self-care following her injury, 

and for her son, and she thought you would change.  She was very dependent upon 

you.  She had no one else to assist her. 

[38] I am satisfied beyond reasonable doubt, Mr Dexter, that Ms Lewis was 

injured and that you caused her injury by pushing her down the steps.  I am further 

satisfied that when you did so, you intended to cause her actual bodily harm.  

[39] I turn now to consider whether you threatened to cause grievous bodily harm 

to the complainant on 1 March 2016.  There is some consistency between your 

evidence and the complainant’s evidence about the events that occurred during that 

afternoon.  You were both drinking.  Your friends turned up, although there is a 

dispute about how long they stayed.  You were arguing.  Your evidence is that she 

was, “Rabbitting on,” and you told her, “If you don’t shut up, I’ll punch your mouth 

in”. 

[40] The complainant’s evidence is that she told you to calm down.  She pointed 

out that you had already broken her elbow, and asked you again to calm down; and 

that you responded that she was lucky it was not her neck.  You deny saying those 

words. 

[41] You admitted to police that you had told her, “I’ll smash your fucking head in 

if you embarrass me again,” and signed the police notebook recording this.  You now 

state in evidence that although you told the police officer you said that, you actually 

did not say those words to the complainant but instead said, “If you don’t shut up, 

I’ll punch your mouth in”.   

[42] The complainant did not give evidence that you said those words – either the 

words that you admit to using, or the words you told the police officer you said to 

her.  Those words were not put to her and she was not asked any questions about 

them.  I note, however, that in her evidence the complainant stated that she could not 

exactly remember the other things that you had said to her at that time. 

[43] On your own admission to the Court and to the police, you threatened to 

cause grievous bodily harm to the complainant.   



 

 

[44] I am not satisfied that the words, “You’re lucky it wasn’t your neck,” was a 

threat to cause grievous bodily harm.  I am, however, satisfied beyond reasonable 

doubt that you threatened to cause grievous bodily harm to the complainant using the 

words, “If you don’t shut up, I’ll punch your mouth in.”  I consider that a reasonable 

person, fully aware of the circumstances in which the words were uttered or 

conveyed would have perceived them to be a threat to cause really serious harm.  

R v McRae 2013 SCC 68, [2014] 3 LRC 68 at [16]. 

[45] Your evidence was that the threat, “If you don’t shut up, I’ll punch your 

mouth in,” was a “throwaway comment”; an empty threat.  I expressly reject that 

evidence.  The reason I do so is because against the history where she had recently 

broken her elbow as a result of your actions when angry; and in the context of the 

situation where she had drawn your attention to that, you had been drinking and were 

angry again, and in your words she was, “Rabbitting on about all sorts of bullshit;” 

you reacted by threatening her using the words stated.  You wanted to convey a clear 

and unequivocal message to her – be quiet or I will seriously hurt you.  

[46] I am satisfied that when you said those words you intended her to take your 

threat seriously, and you intended to instil fear or intimidate her.  The words that you 

used, the context in which they were spoken, and the fact they were directed towards 

the complainant who was vulnerable to your threats having recently suffered a 

serious injury at your hands, are all circumstances from which inferences as to your 

intent can safely and reasonably be drawn.  I am satisfied you intended to create a 

genuine fear in her that your threat might be carried out.  

[47] The complainant’s subsequent actions are consistent with a belief that you 

were capable of carrying out that threat.  She told you that she was going to have a 

shower.  She went into the bathroom, turned the shower on, lay on the floor in the 

bathroom, and telephoned the police.  Her evidence was that she lay on the floor to 

call the police because she was worried that you may look through the window and 

see that she was on the telephone.  She described in evidence that your threats were, 

“The last straw.”  She said that she was sick of being abused by you and could not 

take it anymore.  She had not telephoned the police in the past but believed that you, 

having recently broken her elbow, may break another bone or even kill her.  It was 



 

 

this that led her to take what was an extraordinary step for her and telephone the 

police.  I infer from that that she was scared for her safety as a result of your threat.   

[48] The complainant then returned to the lounge/dining area where you were.  I 

do not consider that this action is incongruous with her fear about her safety around 

you.  At that stage the complainant knew that the police were on their way.  On her 

evidence it took approximately 30 minutes for them to arrive.  I infer that she felt 

safe knowing that they were on their way.  

[49] I am satisfied beyond reasonable doubt that you threatened to cause grievous 

bodily harm to Ms Lewis and you intended her to take your threat seriously. 

[50] For the reasons given above, I am satisfied that each of the charges against 

you has been proven by the police beyond reasonable doubt. 

[51] Mr Dexter you are found guilty and convicted on each of the charges.  

 

 
 
 
D M Partridge 
District Court Judge 
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