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[1] Wilfred Roben (the testator) died on 29 July 2014 at the age of 73.  He had 

four adult children.  At the time of his death he was living with Zoe Visscher. 

[2] He updated his will a year before his death on 26 June 2013 and left his entire 

estate to Ms Visscher.  He made no provision whatsoever for his children. 

[3] Three out of four of his children now bring a claim for provision from the 

estate under the Family Protection Act 1955. 

What does the Court have to decide? 

[4] The Public Trust is the executor and trustee of the estate.  It has indicated 

through its counsel that it will abide by the decision of the Court and remain neutral.  

The sole beneficiary of the estate, Ms Visscher, opposes any award being made to 

the applicants.  She accepts that the testator owed a moral duty to each of the 

applicants.  Therefore the court is left to decide the following: 

(a) Is the testator in breach of his moral duty to the applicants? 

(b) If so, what quantum should be awarded to the applicants to redress the 

breach? 

[5] The applicants each seek 20 per cent of the estate, with the remaining 40 per 

cent distributed to Ms Visscher. 

Facts 

[6] The testator was born on 5 March 1941 in [location and name of country 

deleted].  He married Tina Boels on 14 November 1963.  They had four children.  

Stephen was born in 1966, Braidon in 1967, and the twin girls Hilda and Sophie in 

1968.  The family moved to New Zealand in 1977, initially to Christchurch, but then 

finally settling in Auckland. 

[7] The testator set up a [details of business deleted] business.  The children 

attended local schools, and eventually their parents separated.  In December 2001 



 

 

their relationship property was divided equally between them, with the testator and 

his first wife each receiving $150,000. 

[8] He met Ms Visscher and commenced a de facto relationship with her from 

2003.  They had been together 11 years when he died. 

[9] His estate is a modest one, comprising a property in his sole name at [location 

1 deleted] in the far north with a value of $172,000 and a small amount of cash to the 

value of $178,866.77. 

[10] The testator executed a will on 26 June 2006 bequeathing his full estate to Ms 

Visscher, and if that bequest failed, bequeathing 25 per cent to the IHC Charity, 25 

per cent to his grandchildren, and 50 per cent to Ms Visscher’s two children. 

[11] When he filled out the questionnaire for the Public Trust who prepared the 

will, he noted the following: 

The Family Protection Act has been explained to me.  My children are all 
very well off and on good salaries.  I don’t very often hear from my children 
and don’t wish to provide for them.  I feel I have already provided quite a bit 
for my children in my lifetime.  I have had a very good relationship with the 
IHC and wish them to benefit from my estate.  I have been in a de facto 
relationship for two years and everything I have now we have built together. 
I feel my intended wife should benefit first and foremost.  She has her own 
house as well and intends to provide for her family this way.  I am happy for 
her to do this. 

[12] The last will that the testator signed is dated 26 June 2013 and in a similar 

vein bequeaths his entire estate to Ms Visscher.  If that bequest failed, then his estate 

was bequeathed to her children alone.  The significant change at this juncture was 

the exclusion of the testator’s grandchildren.  The questionnaire provided by the 

Public Trust indicates the following: 

I didn’t name the grandchildren because in his case he does not know their 
names as he has been estranged from them by his children.  Hence them not 
being benefs, and in her case and she does not know her sons children’s 
names and that he has even had any because he is GNA somewhere in the 
South Island, and she has not spoken to him for twelve years. 

 



 

 

[13] The testator also noted the following in respect of the Family Protection Act 

1955: 

I have had no contact with my children in the last six years.  I received no 
notification from them when their mother died, and they have not returned 
any of my calls or attempts to contact them through the internet or the text 
message.   

I regard my primary obligation as being to my intended wife Zoe.  If Zoe has 
died before me, then I wish to provide for Zoe’s daughter Brigitte and son 
Peter and her children as she is the only one Zoe is in contact with.  We have 
not heard from Peter for twenty years and do not know his whereabouts; 
neither does my partner’s daughter.  Due to this I wish to add a sunset clause 
in case he is unable to be located.  I understand this will allow Brigitte to 
benefit from Peter’s share of the estate if he is unable to be located within six 
months after my death. 

I understand that my children, could contest my will. 

[14] The applicants’ mother died in 2012 at the age of 72.  Her estate was 

transferred to a trust which has not yet distributed her estate. 

[15] What the testator omitted to state in his reasons for not providing for his 

children was the cause of their estrangement.  The applicants state that they suffered 

a difficult childhood, during which each of them was sexually abused by their father.   

[16] Stephen recalls having a tortuous childhood, with very few happy memories.  

The family was poor and he always felt like a foreigner.  The children had to work 

hard in their father’s [details of business deleted] business doing manual labour.  

Stephen says his school work suffered because of this.  When he was a teenager, his 

father sexually abused him by performing sexual acts on him and making him 

reciprocate.  His father told him that he had played with his sisters.  He left home 

when he was 21, having saved a deposit for a house of his own.  He now suffers 

from anxiety disorder.  He feels uncomfortable around children and has none of his 

own.  He is in a long term relationship and owns his own [details of business 

deleted] business, earning a modest income.  He owns his own home and is 

financially comfortable. 

[17] Hilda can remember seeing Stephen being physically beaten by their father. 

She too recalls a miserable childhood, working hard in the [details of business 



 

 

deleted] business and standing out as the ‘poor’ kids.  She was sexually abused by 

her father from the age of approximately 9 years until she was 15.  She says she had 

no one to turn to, as the wider family remained living in [name of country deleted].  

She changed from being bubbly and outgoing to insecure, withdrawn and guarded.  

She remains single, with no children and finds it difficult to form trusting adult 

relationships.  She says her childhood was stolen from her.  Despite this, she paid for 

her parents to travel back to [name of country deleted] to attend a family funeral.  In 

addition, she was a guarantor for her parent’s home, and paid for her father’s rent 

when he separated from her mother.  She now works as a successful [occupation 

deleted] on a moderate income and owns her own home. 

[18] Her twin sister Sophie recalls the same childhood.  She too was sexually 

abused from the age of 9 years.  She provides greater details, and says she recalls her 

father telling her not to tell anyone as it would split up the family.  She felt there was 

no other option but to endure the abuse.  She too recalls Stephen being beaten.  She 

is fearful of many things now, and overly anxious.  Despite this, she too provided 

financial assistance to her parents, in the form of loans and working on their home. 

She confronted her father approximately 12 years ago, and told him that she would 

not be able to start a family of her own unless he was out of her life.  She remained 

away and now has two children of her own.  She visited the testator before he died 

and he met his grandchildren.  She is married, with her husband living overseas.  She 

finds caring for her children and working part time stressful.  She and her husband 

own a home and are financially secure. She says: 

Thoughts and flash backs prey on my mind and they get worse as I get older.  At 
times the sadness is so immense as I look at my two children, so confident, so 
innocent and think of what we had to endure – the innocence that was robbed. 

[19] Braidon was not abused and did not know of the suffering endured by his 

siblings.  He is a successful [occupation deleted] working in Australia.  He supports 

his siblings and their claim.  

[20] The testator acknowledged to Ms Visscher that he had abused the girls.  He 

also acknowledged it impliedly to Braidon.  He wrote in an email to him on 6 

February 2014: 



 

 

I had made a mistake, with the girls and learned from it.  I also have asked the lord 
to forgive me my sin.  About time the girls let it go, not just for my sake but for 
theirs.  I don’t know how many times I have to apologize for it.  If their mother had 
been more understanding about my needs as a Man it would not have happened.  I 
was under a lot of pressure and stress, make a person do something they should not 
do. 

[21] Ms Visscher does not challenge the fact that the testator abused the 

applicants.  However she says that his primary obligation is to her as the surviving 

spouse, and due to the small size of the estate, there has been no breach of moral 

duty.  Had the estate been larger, she concedes that a breach may have been 

identified and a quantum established to remedy it. 

[22] She says that she contributed to the home which forms the largest part of the 

estate.  It was bought in December 2004 for $95,000.  She says she contributed 

$50,000 and the testator paid $45,000.  She then spent a further $80,000 on materials 

to renovate the home, whilst the testator did the manual labour.  The applicants 

dispute this, and highlight that the bank records do not support her paying that 

amount.  She is unsure why the property was registered in the testator’s sole name. 

She lived with the testator in this property until they moved to Whangarei to be 

closer to the hospital once he was diagnosed with bowel cancer.  She owned a home 

in Whangarei, which had been transferred to her by way of survivorship upon the 

death of her former husband.  She sold this property in April 2015 for $280,000. 

[23] She now lives in [location 2 deleted] in a house she owns and purchased for 

$93,000. She has savings of approximately $100,000.  She is 64 years old and has 

remarried. She is in receipt of the government superannuation. 

[24] She recalls the testator as a loving and thoughtful man, who was not abusive 

to her in any way. 

 
Legal framework 
 

[25] As the adult natural children of the testator, the applicants are entitled to 

make a claim for provision from his estate,1

                                                 
1 Family Protection Act 1955, s 3(1)(b). 

 where his will does not adequately 



 

 

provide for their proper maintenance and support.2

[26] Ms Visscher accepts that the testator owed a moral duty to each of the 

applicants.  The extent of that duty is to be judged by the standard of a just and wise 

testator.

  The Court can order any 

provision it thinks fit. 

3  The principles are well established and were conveniently summarised by 

Randerson J in Vincent v Lewis as follows:4

(a) The test is whether, objectively considered, there has been a breach of 
moral duty by [the testator] judged by the standard of a wise and just 
[testator]. 

   

(b) Moral duty is a composite expression which is not restricted to mere 
financial need but includes moral and ethical considerations. 

(c) Whether there has been such a breach is to be assessed in all the 
circumstances of the case including changing social attitudes. 

(d) The size of the estate and any other moral claims on the deceased’s 
bounty are relevant considerations. 

(e) It is not sufficient merely to show unfairness.  It must be shown in a 
broad sense that the applicant has need for maintenance and support. 

(f) Mere disparity in treatment of beneficiaries is not sufficient to 
establish a claim. 

(g) If a breach of moral duty is established, it is not for the Court to be 
generous with the testator’s property beyond ordering such provision 
as is sufficient to repair the breach. 

(h) The Court’s power does not extend to rewriting the will because of a 
perception it is unfair. 

(i) Although the relationship of parent and child is important and carries 
with it a moral obligation reflected in the Family Protection Act, it is 
nevertheless an obligation largely defined by the relationship which 
actually exists between parent and child during their joint lives. 

 

                                                 
2 Section 4. 
3 Little v Angus [1981] 1 NZLR 126 (CA) at 127; Re Crozier [2004] NZFLR 360, (2003) 23 FRNZ 

999(HC).  
4 Vincent v Lewis [2006] NZFLR 812, (2006) 25 FRNZ 714 (HC) at [81].  



 

 

[27] This is not a case where the applicants seek provision for maintenance.  They 

are each financially comfortable.  It is about support, recognition for the breach of 

moral duty, and acknowledgment of the abuse they suffered.  Ms Visscher accepts 

that the applicants can seek provision for support even when there is no need for 

maintenance. 

[28] Counsel agree that the leading case on the issue of support is the Court of 

Appeal’s decision in Williams v Aucutt.5  Although I accept Ms Spry’s submission 

that, overall, this decision signals a conservative approach to Family Protection 

awards, I also accept Mr Butler’s following summary of the principles:6

(a) “Support” is a wider term than “maintenance”. 

  

(b) The composite expression “maintenance and support”, and requiring 

“proper” maintenance and support recognises that moral and ethical 

considerations are to be taken into account in determining the scope of 

this duty. 

(c) “Support” is interpreted in its wider dictionary sense of “sustaining, 

providing comfort”. A child’s path through life is supported not 

simply by financial provision to meet economic needs and 

contingencies but also by recognition of belonging to the family and 

of having been an important part of the overall life of the testator. 

(d) A claim for proper “support” recognises both family membership of 

and contributions by way of assistance to, and support of, the Testator. 

(e) An applicant can seek support from the estate in return for support 

that has been rendered. 

(f) What amounts to proper support is a matter of judgement in all the 

circumstances of the particular case. 

                                                 
5 Williams v Aucutt [2000] 2 NZLR 479 (CA). 
6 At [52] and [69].  



 

 

[29] Ms Spry submits that the surviving spouse’s claim is paramount to the needs 

of the adult children, particularly when there is a small estate.7

Was there a breach of moral duty? 

  She says that the size 

of this estate restricts the Court’s ability to meet all the claims of moral duty in this 

case. 

[30] The testator himself acknowledged that he owed a moral duty to the 

applicants by attempting to explain the reason why he had not provided for them in a 

statement to the Public Trust.  However, he did not fully explain the reason for their 

estrangement, and did not acknowledge the financial support his daughters had 

provided to him during his lifetime. 

[31] The moral duty was owed due to the paternal relationship, but intensified in 

this case by the poor quality of his parenting, and criminal offending in the form of 

sexual abuse which has had long term effects on each of the applicants.  I reject 

outright Ms Spry’s submission that the applicants appear to have overcome the 

effects of the abuse because they are financially comfortable.  This Court is well 

aware of the long lasting damage caused by sexual abuse, particularly when the 

offender is a close family member.  The testator committed the ultimate act of 

violation in respect of each of the applicants, and I fully accept their evidence that 

they are each still suffering because of that.  They should be commended for living 

productive lives in this society and should not be prejudiced by their own strength 

and fortitude. 

[32] In addition, I accept that both Sophie and Hilda provided financial support to 

the testator during his lifetime, despite their later estrangement.  

[33] In this case, the testator was obliged to recognise, apologise and at least 

attempt to compensate his children for the incalculable harm he caused them during 

their childhood. 

                                                 
7 WM Patterson Law of Family Protection and Testamentary Promises (4th ed, LexisNexis, 

Wellington, 2013) at 62; KAVJ v ILR FC Hamilton, FAM-2009-019-1002, 4 March 2011 at [52].  



 

 

[34] In my view, a wise and just testator would have recognised this obligation, 

balanced against his obligation to also provide for his surviving spouse.  There has 

been a clear fundamental breach of his moral duty to each of the applicants. 

Is the estate too small to remedy the breach? 

[35] Ms Spry submits that even if I find there has been a breach of moral duty, the 

estate is too small to pay support to all the parties.  The primary obligation is owed to 

Ms Visscher as the surviving spouse and she should retain the full estate. 

[36] I accept that Ms Visscher contributed financially to the [location 1 deleted] 

property.  Her contribution of $50,000 was confirmed by her bank records and 

accords with her evidence that she paid that sum.  However, I cannot be satisfied that 

she contributed the further $80,000 she claims to have paid for repairs and building 

materials.  The records are unclear and could be construed different ways.  Her 

spending could just as well have been on day to day living expenses.  

[37] I also cannot reconcile why Ms Visscher was not a registered owner of the 

[location 1 deleted] property and do not accept that she was naive in such matters.  

She had been a registered owner of her previous home and then inherited it by 

survivorship from her former husband, so would have been aware of the legal 

nuances of property ownership. 

[38] At the time the testator purchased the [location 1 deleted] property, Ms 

Visscher owned her Whangarei property in her sole name.  There is no evidence to 

explain the financial decisions made at the time.  The fact remains that the main asset 

of the estate was legally owned by the testator in full. 

[39] She says she is now in a financially difficult position.  She is unable to work 

and dependent on the government superannuation.  She accepts if the estate were 

larger, that the applicants would have a stronger claim for support, but due to the 

size, her primary position negates the breached moral duty. 



 

 

[40] I accept that the size of the estate is a factor, but it is not a complete barrier to 

an award for support in these circumstances.  The courts readily acknowledge 

breaches of moral duty to deserving applicants, even by a small award in their 

favour.  It is a matter of justly dividing the estate between those with moral claims.8

What would a wise and just testator have done? 

  

I have not been given any legal authority to support the notion that a small estate 

obliterates a claim for support in itself.  In this case, the quantum is not the issue for 

the applicants, but rather the recognition of the breach of moral duty. 

[41] A wise and just testator would have recognised his moral duty to his children 

in some way.  He would not have provided for children of his current spouse (one of 

whom he had not met) in a residue clause in preference to his own children. 

[42] I agree with Judge Murfitt when he said in Lamb v Brock:9

The recognition by a legitimate arm of the state of the damage caused to a child so 
injured by parental neglect can contribute to the restoration of a sense of personal 
loss.  It is the independent recognition implicit in such an award which has the 
restorative character about it. 

 

[43] The testator’s misconduct towards the applicants at a vulnerable time of their 

lives enhances his moral obligation to provide for them on his death.10

…I consider that a 10% allocation, or $13,652, was inadequate having regard to the 
size of the estate and the various competing considerations. A response by a parent 
to abuse must be real. Ten percent has the appearance of perfunctory recognition.  
More was needed to specifically achieve the purposes of recognition and support 
asseverated in the authorities.  In my view an additional 10% better reflects the 
combination of need and the wider performance of the moral duty of repair in this 
case. While a percentage analysis can be deceiving, a 20% allocation appears to be 
at the upper end of the spectrum of cases. 

  As Justice 

Whata stated in Joan and Mary at [23]: 

[44] I consider the primacy of Ms Visscher’s claim can be met in this case by 

awarding her 55 per cent of the estate.  That incorporates her own financial 

contribution to the property and the primacy of her position as the surviving spouse.  

                                                 
8 Allen v Manchester [1922] NZLR 218 (SC) at 221. 
9 Lamb v Brock [2013] NZFC 9167 at [38]. 
10 Re A (1988) 4 FRNZ 668 (HC); Joan v Mary [2012] NZHC 1830, [2013] NZFLR 99.  



 

 

[45]  The remaining 45 per cent is to be divided between the applicants, with them 

each receiving 15 per cent.  It is an amount to redress in some small way the breach 

of moral duty.  Any less would be perfunctory given the size of the estate.  No award 

will restore the harm suffered, but it may achieve some form of restorative justice to 

each applicant. 

[46] I do not consider there is any way I can compare their individual 

circumstances, or differentiate the effect of the abuse on each of the applicants, and 

therefore they should be treated equally, which is in accordance with their wishes.  

[47] I do not consider that there should be any award of costs, due to the modest 

estate and the sensitive nature of the proceedings. 

 

 

Signed at                       this            day of                      at            am/pm. 

 
 
 
 
 
B R Pidwell 
Family Court Judge 
 
 
 


