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Introduction 

[1] On 10 November 2014 the Family Court in New Zealand, at its Waitakere 

Registry, registered a maintenance order made by the Provincial Court of British 

Columbia on 25 April 2014.  Pursuant to that order, the applicant Kerry Murphy was 

ordered to pay the sum of NZ$3,269.70 per month commencing from 15 December 

2013 and continuing on the fifteenth day of each and every month thereafter until 

further order of the Court.  The order provided also that as at the date of registration, 

Mr Murphy owed the sum of NZ$24,269.70 (as at 16 September 2014).  On 10 July 

2015 Mr Murphy sought to discharge or vary the order made and to discharge, vary 

or suspend the arrears thereunder. 

Background 

[2] Mr Murphy and Ms Rhodes lived in a de facto relationship in British 

Columbia for twenty years.  Mr Murphy left the relationship on 29 November 2013 

and left Canada for New Zealand on 30 December 2013.  Mr Murphy is Canadian by 

birth but does have dual citizenship.  He now lives in the Bay of Plenty.   

[3] The original order made by the Provincial Court of British Colombia noted in 

a default order made on 25 April: 

(1) Ms Rhodes was found to have an annual income of $18,000 and was 

a resident of British Colombia; 

(2) Mr Murphy was imputed to have an annual income of $90,000 and 

was a resident of British Colombia; 

(3) That Mr Murphy was to pay Ms Rhodes the sum of $2,100 per month 

(Canadian) from 15 December 2013; 

(4) That Mr Murphy was to be served with the orders by sending it to his 

email address and by personally serving his sister with a copy of the 

order.  Mr Murphy was given until 29 July to file an affidavit of 



 

 

financial statement and the matter was then adjourned through to 29 

July for further call.   

[4] Mr Murphy took no steps and the orders were made final and subsequently 

registered in those terms in New Zealand. 

[5] Mr Murphy did not become aware of the existence of these orders until he 

was served in New Zealand in June 2015.  There is little doubt there was compliance 

with the directions of the Court that he was to be served in the way stated.  He had, 

however, disconnected his email or at least did not open emails received and of 

course by the time the order was made he was in New Zealand, not using the 

Canadian IRL. 

[6] After he was served in New Zealand, he did inquire of his stepsister as to 

whether she had received notice of the order.  She said she had not although Mr 

Murphy accepts that perhaps she may have received the documents and had not 

passed them on. 

[7] Although it is not altogether clear it is possible that had he responded to the 

service of those proceedings he may have had the opportunity to have the order 

reviewed provided he had taken steps before 29 July 2014.  That appears possible 

given the nature of the order and the directions made relating to Mr Murphy filing 

financial statements by 29 July.  In any case he did not. 

[8] Once he did become aware of the order, he promptly sought to have the order 

discharged, varied and/or suspended.  Although there is no indication of any attempt 

at any stage to file for an interim suspension of the order, accordingly the arrears due 

under the order will have increased substantially since registration.   

[9] Mr Murphy applied under the Family Proceedings Act 1980.  Sections 99 and 

142 of the Act provide jurisdiction to the Family Court to consider the application.  I 

set those sections out in full hereunder. 

  



 

 

99  Discharge, variation, and suspension of maintenance orders 

(1)  Where a Family Court or a District Court is satisfied that it ought to do 
so having regard to the principles of maintenance set out in sections 62  to  
66 and in section 81 of this Act, the Court may from time to time, in respect 
of any maintenance order, make any of the following orders: 

(a) An order discharging the maintenance order: 

(b) An order varying or suspending the maintenance order: 

(c) An order temporarily suspending the maintenance order, as to the 
whole or any part of the money ordered to be paid: 

(d) An order discharging the maintenance order, and substituting in 
its place a new maintenance order, whether of the same kind or not: 

(e) An order extending the term for which the maintenance order was 
made. 

(2) Where a maintenance order is discharged or any such order otherwise 
ceases to have effect, all arrears due under the order at the time when it was 
discharged or otherwise ceased to have effect shall, unless and to the extent 
that they are remitted by a Court, be recoverable by the party to whom they 
are owing as if the order were still in force. 

(3) An order under this section varying a maintenance order by increasing 
the amount payable under it may, if the Court thinks fit, take effect from a 
date that is earlier than the date of the order of variation, but is not earlier 
than the date on which the grounds for the variation arose. 

(4) A Court may from time to time— 

(a) Remit the whole or part of any arrears due under a maintenance 
order; or 

(b) Suspend, on such terms and conditions (if any) as it specifies, the 
payment of the whole or part of any such arrears—whether or not 
the order has ceased to be in force. 

(5) A Court may— 

(a) From time to time vary or extend an order made by it under this 
Act for the giving of security for the payment of maintenance, 
whether as to the term of the order or the nature of any security, or 
by increasing or diminishing the amount of any security, or 
otherwise; or 

(b) Discharge an order made by it under this Act for the giving of 
such security. 

(6)  A Court may exercise the powers given by this section notwithstanding 
that the order that is varied, extended, suspended, or discharged was made by 
consent of the parties. 

  



 

 

142 Discharge or variation of registered or confirmed order 

(1)  If a maintenance order has been registered or confirmed in New 
Zealand, a District Court may, at any time, on the application of any person, 
make any of the following orders under section 99: 

(a) an order discharging a maintenance order: 

(b) an order varying a maintenance order: 

(c) an order suspending the operation of a maintenance order for the 
purposes of New Zealand law: 

(d) an order remitting or suspending arrears due under a maintenance 
order for the purposes of New Zealand law: 

(e) an order varying or extending an order for the giving of security 
for the payment of maintenance (whether by altering the term of the 
order, or the nature of any security, or by increasing or diminishing 
the amount of any security, or otherwise): 

(f) an order discharging an order for the giving of security for the 
payment of maintenance. 

(1A) If the Court makes an order referred to in subsection (1)(d),— 

(a) the remittance or suspension may be in respect of all or any part 
of the arrears; and 

(b) the remittance or suspension may be in respect of any 
maintenance order, whether or not it has ceased to be in force; and 

(c) any suspension may be on any terms and conditions that the 
Court specifies. 

(1B) This section does not apply to a child maintenance order (as defined in 
section 142A).] 

(2) If it appears to the Court, on an application under subsection (1), that the 
order it proposes to make is one that, if made provisionally, may be 
confirmed under the law of the country in which the maintenance order was 
made, the New Zealand Court may, instead of making the proposed order, 
make a provisional order.] 

(2A) An order proposed to be made under subsection (1) must be a 
provisional order if— 

(a) a reciprocal agreement is in force with the country in which the 
maintenance order was made (pursuant to an Order in Council made 
under section 215 of the Child Support Act 1991); and 

(b) under that agreement only a provisional order may be made. 

(2B) A provisional order has no effect unless and until it is confirmed by a 
competent Court in the country in which the maintenance order was 
originally made. 



 

 

(2C) Where the Court makes a provisional order under subsection (2), 
section 147(5)  to  (9) apply, except that the Court must, instead of sending 
the statement referred to in section 147(6)(c), send a statement of the 
grounds on which the provisional order has been made.] 

(3) Where a person makes an application under subsection (1) of this section 
in respect of a maintenance order registered in New Zealand, for a variation 
of the order under section 99 of this Act, the application shall be dealt with 
as if the maintenance order had been made under this Act on the date when it 
was made outside New Zealand. 

(4) Where on the hearing of an application under subsection (1) of this 
section, it appears to the Court to be necessary to remit the case to the Court 
that made the maintenance order for the purpose of taking any further 
evidence, the Court may so remit the case and adjourn the proceedings for 
the purpose. 

(5) Where a maintenance order has been either registered or confirmed in 
New Zealand, and at any time thereafter the person in whose favour the 
order was made and the respondent are resident in New Zealand, a District 
Court may on the application of any person make an order under section 99 
of this Act substituting a new order for the registered or confirmed order. 

(6) An order under subsection (5) of this section may be made in any case 
where the Court considers it just, whether or not there would be jurisdiction 
to make an order by reason of section 99 of this Act. 

(7) On an application under this section, notice of the application shall be 
given to such person or persons as the Court directs. 

[10] The effect of these sections therefore is to treat any foreign order registered in 

New Zealand as if the order was made under the Family Proceedings Act 1980 on 

the date the confirmed order was registered. 

[11] Case law clearly indicates that the Court has an unfettered discretion 

provided the applicant has satisfied the Court that there are proper grounds to 

exercise that discretion.  In that regard the Court is to be guided by the provisions in 

ss 62 to 66 of the Family Proceedings Act which I also set out herein.   

62 Domestic benefit irrelevant 

Without limiting or affecting the law relating to any other benefit, the 
liability to maintain any person under this Act is not extinguished by reason 
of the fact that the person's reasonable needs are being met by a domestic 
benefit. 

  



 

 

63 Maintenance during marriage [[or civil union]] 

(1) During a marriage [[or civil union]], each party is liable to maintain the 
other party to the extent that such maintenance is necessary to meet the 
reasonable needs of the other party, where the other party cannot practicably 
meet the whole or any part of those needs because of any 1 or more of the 
circumstances specified in subsection (2). 

(2) The circumstances referred to in subsection (1) are as follows: 

(a) the ability of the parties to be or to become self-supporting, 
having regard to— 

(i) the effects of the division of functions within the marriage 
[[or civil union]] while the parties are living together or 
lived together: 

(ii) the likely earning capacity of each party: 

(iii) any other relevant circumstances: 

(b) the responsibilities of each party for the ongoing daily care of 
any minor or dependent children of the marriage [[or civil union]] 
after the parties ceased to live together: 

(c) the standard of living of the parties while they are living together 
or lived together: 

(d) any physical or mental disability: 

(e) any inability of a party to obtain work that— 

(i) it is reasonable in all the circumstances for that party to 
do; and 

(ii) is adequate to provide for that party: 

(f) the undertaking by a party of a reasonable period of education or 
training designed to increase that party's earning capacity or to 
reduce or eliminate that party's need for maintenance from the other 
party, where it would be unfair, in all the circumstances, for the 
reasonable needs of the party undertaking that education or training 
to be met immediately by that party— 

(i) because of the effects of any of the matters set out in 
paragraphs (a)(i) and (b) on the potential earning capacity of 
that party; or 

(ii) because that party has previously maintained or 
contributed to the maintenance of the other party during a 
period of education or training. 

(3) Except as provided in this section, neither party to a marriage [[or civil 
union]] is liable to maintain the other party during the marriage [[or civil 
union]]. 



 

 

 

64 Maintenance after marriage [[or civil union]] dissolved or de facto 
relationship ends 

(1) Subject to section 64A, after the dissolution of a marriage [[or civil 
union]] or, in the case of a de facto relationship, after the de facto partners 
cease to live together, each spouse [[, civil union partner,]] or de facto 
partner is liable to maintain the other spouse [[, civil union partner,]] or de 
facto partner to the extent that such maintenance is necessary to meet the 
reasonable needs of the other spouse [[, civil union partner,]] or de facto 
partner, where the other spouse [[, civil union partner,]] or de facto partner 
cannot practicably meet the whole or any part of those needs because of any 
1 or more of the circumstances specified in subsection (2). 

(2) The circumstances referred to in subsection (1) are as follows: 

(a) the ability of the spouses [[, civil union partners,]] or de facto 
partners to become self-supporting, having regard to— 

(i) the effects of the division of functions within the marriage 
[[or civil union]] or de facto relationship while the spouses 
[[, civil union partners,]] or de facto partners lived together: 

(ii) the likely earning capacity of each spouse [[, civil union 
partner,]] or de facto partner: 

(iii) any other relevant circumstances: 

(b) the responsibilities of each spouse [[, civil union partner,]] or de 
facto partner for the ongoing daily care of any minor or dependent 
children of the marriage [[or civil union]] or (as the case requires) 
any minor or dependent children of the de facto relationship after the 
dissolution of the marriage [[or civil union]] or (as the case requires) 
the de facto partners ceased to live together: 

(c) the standard of living of the spouses [[, civil union partners,]] or 
de facto partners while they lived together: 

(d) the undertaking by a spouse [[, civil union partner,]] or de facto 
partner of a reasonable period of education or training designed to 
increase the earning capacity of that spouse [[, civil union partner,]] 
or de facto partner or to reduce or eliminate the need of that spouse 
[[, civil union partner,]] or de facto partner for maintenance from the 
other spouse [[, civil union partner,]] or de facto partner if it would 
be unfair, in all the circumstances, for the reasonable needs of the 
spouse [[, civil union partner,]] or de facto partner undertaking that 
education or training to be met immediately by that spouse [[, civil 
union partner,]] or de facto partner— 

(i) because of the effects of any of the matters set out in 
paragraphs (a)(i) and (b) on the potential earning capacity of 
that spouse [[, civil union partner,]] or de facto partner; or 



 

 

(ii) because that spouse [[, civil union partner,]] or de facto 
partner has previously maintained or contributed to the 
maintenance of the other spouse [[, civil union partner,]] or 
de facto partner during a period of education or training. 

(3) For the purposes of subsection (2)(a)(i), if the marriage [[or civil union]] 
was immediately preceded by a de facto relationship between the [[spouses 
or civil union partners]], the effects of the division of functions within the 
marriage [[or civil union]] include the effects of the division of functions 
within that de facto relationship. 

(4) Except as provided in this section and section 64A,— 

(a) neither party to a marriage [[or civil union]] is liable to maintain 
the other party after the dissolution of the marriage [[or civil union]]: 

(b) neither party to a de facto relationship is liable to maintain the 
other de facto partner after the de facto partners cease to live 
together. 

64A Spouses [[, civil union partners,]] or de facto partners must assume 
responsibility for own needs within reasonable time 

(1) If a marriage [[or civil union]] is dissolved or, in the case of a de facto 
relationship, the de facto partners cease to live together,— 

(a) each spouse [[, civil union partner,]] or de facto partner must 
assume responsibility, within a period of time that is reasonable in 
all the circumstances of the particular case, for meeting his or her 
own needs; and 

(b) on the expiry of that period of time, neither spouse [[, civil union 
partner,]] or de facto partner is liable to maintain the other under 
section 64. 

(2) Regardless of subsection (1), if a marriage [[or civil union]] is dissolved 
or, in the case of a de facto relationship, the de facto partners cease to live 
together, 1 spouse [[, civil union partner,]] or de facto partner (party A) is 
liable to maintain the other spouse [[, civil union partner,]] or de facto 
partner (party B) under section 64, to the extent that such maintenance is 
necessary to meet the reasonable needs of party B if, having regard to the 
matters referred to in subsection (3),— 

(a) it is unreasonable to require party B to do without maintenance 
from party A; and 

(b) it is reasonable to require party A to provide maintenance to party 
B. 

(3) The matters referred to in subsection (2) are as follows: 

(a) the ages of the spouses [[, civil union partners,]] or de facto 
partners: 



 

 

(b) the duration of the marriage [[or civil union]] or de facto 
relationship: 

(c) the ability of the spouses [[, civil union partners,]] or de facto 
partners to become self-supporting, having regard to— 

(i) the effects of the division of functions within the marriage 
[[or civil union]] or de facto relationship while the spouses 
[[, civil union partners,]] or de facto partners were living 
together: 

(ii) the likely earning capacity of each spouse [[, civil union 
partner,]] or de facto partner: 

(iii) the responsibilities of each spouse [[, civil union 
partner,]] or de facto partner for the ongoing daily care of 
any minor or dependent children of the marriage [[or civil 
union]] or (as the case requires) any minor or dependent 
children of the de facto relationship after the dissolution of 
the marriage [[or civil union]] or (as the case requires) after 
the de facto partners ceased to live together: 

(iv) any other relevant circumstances. 

(4) If the marriage [[or civil union]] was immediately preceded by a de facto 
relationship between [[the spouses or partners]],— 

(a) for the purposes of subsection (3)(b), the de facto relationship 
must be treated as if it were part of the marriage [[or civil union]]; 
and 

(b) for the purposes of subsection (3)(c)(i), the effects of the division 
of functions within the marriage [[or civil union]] include the effects 
of the division of functions within that de facto relationship.] 

65 Assessment of maintenance payable to spouse [[, civil union partner,]] 
or de facto partner 

(1) This section sets out the matters that a Court must have regard to in 
determining the amount payable,— 

(a) in the case of a marriage [[or civil union]], by 1 spouse [[or civil 
union partner]] for the maintenance of the other spouse [[or civil 
union partner]] (whether during the marriage [[or civil union]] or 
after its dissolution): 

(b) in the case of a de facto relationship, by 1 de facto partner for the 
maintenance of the other de facto partner after the de facto partners 
cease to live together. 

(2) The matters that the Court must have regard to are as follows: 

(a) the means of each spouse [[, civil union partner,]] or de facto 
partner, including— 



 

 

(i) potential earning capacity: 

(ii) means derived from any division of property between the 
spouses or de facto partners under the Property 
(Relationships) Act 1976: 

(b) the reasonable needs of each spouse [[, civil union partner,]] or 
de facto partner: 

(c) the fact that the spouse [[, civil union partner,]] or de facto 
partner by whom maintenance is payable is supporting any other 
person: 

(d) the financial and other responsibilities of each spouse [[, civil 
union partner,]] or de facto partner: 

(e) any other circumstances that make 1 spouse [[, civil union 
partner,]] or de facto partner liable to maintain the other. 

(3) In considering the potential earning capacity of each spouse [[, civil 
union partner,]] or de facto partner under subsection (2)(a)(i), the Court must 
have regard to the effects of the division of functions within the marriage 
[[or civil union]] or the de facto relationship while the spouses [[, civil union 
partners,]] or de facto partners were living together. 

(4) For the purposes of subsection (3), where the marriage [[or civil union]] 
was immediately preceded by a de facto relationship between the [[spouses 
or civil union partners]], the effects of the division of functions within the 
marriage [[or civil union]] include the effects of the division of functions 
within that de facto relationship. 

(5) In considering the reasonable needs of each spouse [[ civil union 
partner,]] or de facto partner under subsection (2)(b), the Court may have 
regard to the standard of living of the spouses [[, civil union partners,]] or de 
facto partners while they were living together. 

66 Relevance of conduct to maintenance of spouses [[, civil union 
partners,]] or de facto partners 

(1) The Court may have regard to the matters set out in subsection (2) in 
considering,— 

(a) in the case of a marriage [[or civil union]], the liability of 1 
spouse [[or civil union partner]] to maintain the other spouse [[or 
civil union partner]], and the amount of the maintenance, whether 
during the marriage [[or civil union]] or after its dissolution: 

(b) in the case of a de facto relationship, the liability of 1 de facto 
partner to maintain the other de facto partner, and the amount of the 
maintenance, after the de facto partners cease to live together. 

(2) The matters referred to in subsection (1) are as follows: 



 

 

(a) conduct of the spouse [[, civil union partner,]] or de facto partner 
seeking to be maintained that amounts to a device to prolong his or 
her inability to meet his or her reasonable needs: 

(b) misconduct of the spouse [[, civil union partner,]] or de facto 
partner seeking to be maintained that is of such a nature and degree 
that it would be repugnant to justice to require the other spouse [[, 
civil union partner,]] or de facto partner to pay maintenance. 

[12] Particularly relevant to the Court’s consideration are the following: 

(1) The parties’ actual financial position as at separation and now; 

(2) Any provisions made by way of division of relationship property 

between the parties as at date of separation; 

(3) The reasonable needs of each party and their income; 

(4) The obligation each party has to be self-supporting, having regard to 

s 64A and s 64 of the Act. 

The position of the parties at time of separation 

[13] The order made by the Provincial Court of British Colombia is premised on 

the basis that Mr Murphy was receiving an income of CAN$90,000.   

[14] It is unclear as to what consideration was given as to the division of 

relationship property.  That of course is a relevant feature to this Court’s 

determination. 

[15] A perusal of the affidavits indicates considerable dispute as to possession and 

value between the two parties in respect to chattels.  What cannot be disputed is that 

on sale of the relationship home Mr Murphy received CAN$10,400 and Ms Rhodes 

CAN$59,000.  To the extent that there was any balance over and above that figure it 

appears to have used to meet joint liabilities.   

[16] In respect to the chattels, while the parties have in great detail addressed this 

issue, I need to only mention the following specific issues: 



 

 

(a) Credit cards.   

[17] Mr Murphy continues to accept sole responsibility for a Canadian credit card 

debt of $41,000, irrespective of whether he may have been entitled to claim the same 

as a relationship debt with both parties being jointly liable on division of property; 

[18] Ms Rhodes took responsibility for a further credit card debt of $16,000 which 

she subsequently paid off with an inheritance she received post separation.   

(b) Chattels 

[19] Ms Rhodes listed in value property Mr Murphy took.  The value she attached 

was $15,000.  Included in that list was an F250 Ford truck later sold for scrap for $1, 

a number of items which Mr Murphy maintains were sold pre-separation, 

particularly a trailer, a snow blower and a generator. 

[20] It is almost impossible in retrospect to be exact as to the value and division of 

chattels given the time and the tendency of parties to overvalue chattels.  However, 

the impression I am left with is that the number and value attached to Mr Murphy’s 

chattels was greater than actually reflected in quantity and value.  Significantly, Mr 

Murphy’s evidence was that the total quantity of goods shipped to New Zealand was 

contained in two cubic metres of space, they being primarily hand tools and personal 

items retained by him. 

[21] Having considered all the evidence, both affidavit and oral, I am satisfied that 

on division of property Mr Murphy received CAN$10,400 in funds (and no more 

than that) plus some chattels, the value of which was less than CAN$10,000.  Ms 

Rhodes received CAN$59,000 in cash plus a share of chattels that was greater in 

value than Mr Murphy’s. 

(c) Income 

[22] Undoubtedly the principal reason for the Court’s determination both in 

respect to maintenance arrears and ongoing monthly payment was the assessment of 

Mr Murphy’s disposable income at CAN$90,000.  Although it is not clear, that is 



 

 

presumably the gross income of Mr Murphy.  One might have thought assessed on 

that basis the provision of maintenance for Ms Rhodes in the terms set was not 

unreasonable.  Although the exchange rate varies from time to time, one would 

assume such an income would be reflected in New Zealand at approximately 

$100,000.   

[23] That assessment of income appears to be based upon information provided to 

the Court by Ms Rhodes by way of spreadsheet.  She maintains that Mr Murphy had 

a good business and was earning even in excess of that figure. 

[24] The difficulty the Court has is that it is not justified in terms of any of the 

returns provided by Mr Murphy to the Court.  His financial returns to the Canadian 

Revenue for the years 2010 to 2012 respectively are as follows: 

2010  Net $7,256.69 

2011  Net $18,084.43 

2012  Minus $4,679.00 

[25] It is undoubtedly the case that Mr Murphy was entitled to deduct expenses 

pertaining to his business and that included use of part of the home for office space 

and the like.  But the difference in gross income to that returned is so exceptional as 

to be only explained either through deliberate misreporting or else exaggerated 

income.   

[26] The difference was put to Mr Murphy in evidence.  He replied (page 10, line 

23 Notes of Evidence): 

A I don’t, I don’t know I ever earned gross and that would be 
submitting the invoices that I charge my customers including the 
material costs, the labour and everything. 

[27] Generally Mr Murphy’s evidence was that having approached his current 

accountant to do his return he was left in no doubt that she required absolute 

compliance and total honesty in his reporting which he said he did.  Whilst therefore 



 

 

the returned income is less deductible expenses, it is difficult to see even with 

reasonable deductible expenses related to use of property, car and the like that there 

can be an increase in earnings to anything like that proposed by Ms Rhodes.  

[28] Accordingly, it could only be explained by deliberate misfeasance by Mr 

Murphy, that is he has deliberately under-reported his income.  Neither his cross-

examination nor the evidence satisfies me that Mr Murphy was other than attempting 

to honestly put forward his position and the difficulties he now faces.   

[29] I am not satisfied therefore that the returned income proposed of 

CAN$90,000 whilst Mr Murphy was in Canada reflected his potential income nor 

can it be said that it reflects his current income. 

[30] His current income is said to be approximately $NZ47,000. 

[31] The question that arises in relation to that is whether Mr Murphy was entitled 

to possibly reduce his potential income by moving to New Zealand.  That has to be 

seen in the context of the breakup of a long term relationship, a desire to move to 

New Zealand where he felt he had more support, injuries that he had sustained both 

following a car accident in 2012 (as had Ms Rhodes) and subsequently to his 

shoulder.  The combination of those factors indicated firstly that Mr Murphy’s 

income had he remained in Canada would have been significantly reduced because 

of his own health difficulties, secondly one cannot be overly critical in the 

circumstances in which he found himself of deciding to move to New Zealand where 

he was able to find both support and a degree of security albeit at a lower income.   

[32] The evidence indicated also, that since his arrival in New Zealand, although 

his income has increased on the basis of his actual weekly income of NZ$880 to 

NZ$47,000, that for part of the prior period since his move to New Zealand, his 

income was significantly less and for one period over twelve months it was 

NZ$35,000.   



 

 

[33] A perusal of his budget indicated that he was in a deficit position, that is he 

was spending more than he actually earned.  In respect of that, it appears that the 

shortfall was met by way of a personal loan and his credit card.   

[34] Undoubtedly Ms Rhodes is also in some financial difficulty.  It is clear that 

she has been in a better financial position than Mr Murphy.  She received the 

CAN$59,000 on the sale of the home, subsequently received an inheritance of 

CAN$71,000 and has capital savings that may not yet be available to her of 

CAN$53,000 being a former employer’s pension plan and some CAN$41,000 in 

retirement savings.   

[35] The evidence indicates that Ms Rhodes is also working currently three days a 

week.  Neither party is in a financial sound position.  Nevertheless it is abundantly 

clear that the premise upon which the default order was made cannot be sustained in 

terms of the evidence now before the Court.   

[36] Turning now to consider the impact of the separation and division of 

property, there is a significant imbalance in favour of Ms Rhodes.  For reasons I have 

already referred to, there cannot be any preciseness with the division of property, 

equally it is apparent that Ms Rhodes did receive approximately twice as much as Mr 

Murphy from the division of property.   

[37] Section 65 of the Family Proceedings Act requires that in determining the 

assessment of any maintenance payable, that the Court takes into account such 

division of property.  Assuming on an equal division of property which would 

normally have followed, Ms Rhodes would have required to pay Mr Murphy 

between CAN$25,000 and CAN$30,000 to achieve equality to the extent he has 

foregone that right, it can only be treated as a payment to assist Ms Rhodes in 

resettling herself post the separation.  Indeed, in her evidence, it is apparent and she 

refers to using those funds for that very purpose.  There is no indication that in the 

default judgment that was made that any allowance has been made for that division 

of property. 



 

 

[38] The evidence satisfies me that Mr Murphy is earning sufficient funds to meet 

his day to day needs with some obligation to supplement those by way of short term 

loans.  He does not have extravagant tastes nor any indication that he is practically in 

a position to contribute to Ms Rhodes’ maintenance needs in other than a modest 

way.   

[39] With respect to Ms Rhodes it is unclear on the evidence what her actual 

income is from the employment she has.  At this stage it is temporary and she is not 

optimistic about her future ability to sustain that employment.  She is, however, in a 

significantly better capital position than Mr Murphy with both pension funds and 

retained capital. 

[40] I pause to note that in New Zealand such funds would themselves be divisible 

between the parties as relationship property, it is unclear as to the position in Canada 

and I have not incorporated any additional sum that would have been due to Mr 

Murphy in relation to those funds, nor could counsel advise me as to the manner in 

which property including such retained capital sums would be treated in Canada 

between de facto parties.  I have simply treated it as capital available to Ms Rhodes 

and a factor to be taken into account in terms of s 65.   

Observations 

[41] Standing back and assessing the position of the parties therefore, it is 

apparent that Ms Rhodes is in a more secure capital position, Mr Murphy appears to 

have no capital available to him to turn to and retains the obligations relating to both 

a credit card in Canada and a credit card and short term loan in New Zealand.  

[42] At the time Ms Rhodes obtained the default maintenance order, her income 

referred to in the documents filed indicated Nil and confirmed that she had not 

worked since 2009 although the default order set her yearly income at $18,000.  Her 

most recent affidavit states that she is now working part time three days a week.  It is 

unclear as to what effect that has had on her most recent budget.  



 

 

[43] Comparing the two parties’ income, there is little doubt that Mr Murphy earns 

more than Ms Rhodes and while his budget indicates a clear shortfall it is more 

manageable than Ms Rhodes.  What is apparent is that Ms Rhodes resorts to capital 

to make ends meet while Mr Murphy resorts to credit card and short term loan to 

meet his needs.  It is an unfortunate and difficult position at their age that they have 

now reached this stage.   

[44] The parties have now been living apart for nearly three years.  Given their 

age, and situation as at date of separation, it was reasonable to anticipate that Mr 

Murphy would have maintained Ms Rhodes to the extent he could for a period of 

time post separation.  I am satisfied, however, that the figure assessed of $2,100 per 

month was not based upon an income actually earned by Mr Murphy nor is it clear 

that any allowance has been made for the imbalance in favour of Ms Rhodes of 

division of relationship property.  Had those been taken into account, then the annual 

income would have been assessed at a greatly reduced figure and as a consequence 

the maintenance assessed would have been appreciably lower, while the imbalance 

in relationship property division could only have been taken into account by way of 

advance payment of maintenance.   

[45] Setting that capital imbalance at between $25,000 and $30,000 it equates to 

advanced payment of maintenance in terms of the order made as equivalent to the 

amount due to date (approximately).  On a lower assessed maintenance figure it 

would create a credit balance still available to Mr Murphy to offset any maintenance 

liability.   

[46] Given each spouse in terms of s 64A of the Family Proceedings Act has the 

responsibility to meet their own needs within a reasonable time, the only issue 

remains is whether there is any continuing obligation that Mr Murphy may have 

bearing in mind the circumstances of the parties as at the time of separation, the 

ability of each party to be self-supporting, bearing in mind the manner in which they 

divide the functions within their relationship.   

[47] The circumstances I must take into account are: 



 

 

(1) The inequality in division of relationship property; 

(2) The division of functions within the de facto relationship, in particular 

that Mr Murphy was the sole income earner; 

(3) That Ms Rhodes has returned to the work force part time; 

(4) That neither party has the ability to fully meet their financial 

obligations; 

(5) That Mr Murphy is more likely to meet his day to day needs than Ms 

Rhodes; 

(6) That Ms Rhodes has capital available to subsidise her income (to a 

limited extent). 

[48] Taking those matters into account: 

(1) The maintenance assessed did not reflect the earning income of Mr 

Murphy and should be discharged; 

(2) The arrears assessed as due did not take into account the imbalance in 

favour of Ms Rhodes in the division of property and the extent of 

imbalance reflects the obligation Mr Murphy had to meet in terms of 

ss 65 and 65A maintenance due to Ms Rhodes up until the date of this 

judgment; 

(3) That the extent to which Mr Murphy should have any continuing 

obligation to meet Ms Rhodes’ continuing shortfall in ability to meet 

her maintenance needs, must be offset against his own financial 

limitations; 

(4) That Mr Murphy’s more stable work and income position enables him 

to make some modest commitment towards the immediate needs of 

Ms Rhodes but that figure is set at NZ$75 per week; 



 

 

(5) The said obligation to pay weekly maintenance shall continue for a 

period of eighteen months and then the maintenance liability shall 

cease;  

(6) There will be no order as to costs. 

 
 
 
 
 
 
J.J. D Strettell  
Family Court Judge 
 
 
Signed at                                       on         September 2016 at           am/pm 
 


