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NOTES OF JUDGE C HENWOOD ON SENTENCING 

 
 

[1] The Court has before it Te Anau Bulk Haulage Limited, a company which 

was prosecuted under the Health and Safety in Employment Act 1992 and for which 

I have given a written decision.  (The written decision is dated 23 May 2016 and it 

outlines the issues that the Court took into account in reaching the decision.) 

[2] The Court has come to the view that the company failed to take all reasonable 

and practical steps that were available to it to ensure its contractor was safe at work; 

a clear and effective health and safety policy developed and articulated to the 

contractors so they knew what was expected of them; good education and training so 

they had a greater understanding of the risks to be eliminated and reduced in this 

industry; a process to keep records;  scope lands for hazards before it is worked; and 

a requirement to wear a seat belt provided at all times – that was just the summary 

that was put in the judgement in clause 62 but prior to that I did articulate a number 

of steps that should have been taken. 



 

 

[3] We are now at the sentencing in respect of this matter.  These sentencing 

exercises are extremely difficult indeed.  We know that the fines are stated as being 

‘right up there’ at $250,000 so obviously Parliament took health and safety in the 

workplace very seriously; so the fines are not low fines.  Also we have the provisions 

of the Sentencing Act 2002 which have been clearly articulated to me in the cases 

that have been put before me, and also in the Act itself whereby the Court has certain 

circumstances when it can sentence reparation under Part 2 of the Act.  Earlier on in 

the Act it says that if there is the power to order reparation it must be ordered and if 

it not ordered, then reasons must be stated why not.  So there has been a big shift in 

legislation in recent times towards compensating victims just as much as in 

analysing and denunciating bad behaviour by people who have been prosecuted 

when they have broken the boundaries of the law that is stated.  It is a balancing act 

which is extremely difficult. 

[4] Here, the way I see it, we have got, just in plain language, a small company.  

We have the director of that company who cared very much about his employees and 

he cared a lot, it is obvious, about the deceased in this case (Mr Cain).  I have read 

the victim impact statements from Mr Cain’s wife and also have got messages from 

his children that they do not blame him.  On the personal level there is a lot of 

understanding, a lot of grief, a lot of clarity that there was no deliberate intention on 

the part of the director of the company to embark on any exercise that brought about 

the death of anyone of his employees.  But having said that, you have to look at the 

business side of things.  The business is just not just about making money, fertilising 

farms and driving elaborately enormous, difficult and risky trucks in order to do it.  

The business side of it is also set out in the Health and Safety Act which requires 

companies to take responsibility for their obligations under the Act and to put in 

place health and safety plans and strategies to articulate and tell their staff “This is 

why we expect of you,” “This what you must do.”   Then there can be training, there 

can be a greater understanding of the risks that they have to face on an everyday 

basis. 

[5] For myself, when I listened to the evidence of this case, it was clear to me 

(and even though I am a city dweller) that driving these trucks and carrying out this 

work for the farmers is not easy and it takes skilled men and women (not that I heard 



 

 

from any women in respect of driving) but it takes skilled persons to manage these 

vehicles.  There are lots of risks associated to them.  Those risks come from the 

conditions of the environment (whether it is wet, damp, dewy, slippery) and on this 

occasion, even though I understood that the terrain was not that difficult and it was 

well within the capability of Mr Cain, for some reason his vehicle started to slip 

away and he lost control of it eventually, it rolled and he was killed.  I could not 

overlook the fact that he did not have his seatbelt on when I looked at the photograph 

of that big truck with that seatbelt clicked in behind the back of his seat, it looked to 

me that the driver never wore it.  When I was listening to the director of the company 

and to other employees, they did not wear their safety belts when they were working 

on the farmland.  There are a number of reasons for that – it is a nuisance to have to 

take the belt on and off, to get in and out farm gates.  I also heard it is quite tricky 

because you have got to be looking backwards when you are driving forwards to see 

what is happening behind you when you are distributing the fertiliser.  The driver has 

to stand up to look, they have to do all sorts of actions when they are operational in 

these vehicles.  When a situation like this occurs, when this vehicle for whatever 

reason started to slide that day and gather speed on the bumpy terrain, because that 

man was not secured in his seat by the seatbelt, he was ejected from the seat at a time 

and he lost control of the vehicle.  When you are not in your seatbelt and not 

secured, you cannot manage it as well when you have been ejected from your seat; 

clearly it is harder to control and that is what happened here.  Nobody planned it, it is 

just part and parcel of managing these very difficult vehicles. 

[6] Then I looked at what the company had done regarding health and safety and 

basically it had done very little formally.  It did not really understand the Act; it did 

not understand its obligations; it had not tried to do so in any formal way.  I accepted 

that the company talked to its people a lot and did not totally ignore health and safety 

but it seemed to me it was very much a laidback Kiwi sort of farming approach, 

“she’ll be right,” and it was not right; and that is not good enough in the modern 

world.  The vehicles are no longer a horse and cart, they are these very big, complex, 

bulky vehicles.  They have seatbelts and roll bars that are installed.  I do say, in 

favour of the company in this matter, they did provide a good vehicle, there is no 

question about that.  That vehicle was kitted out with what it needed to have.  It is 

just that the ethic of the company, or the attitude towards seatbelts, was casual.  It 



 

 

was left up to the individuals who were driving to use their own discretion.  Mr Cain, 

who was the driver on this occasion who very sadly lost his life, I understand was 

a very careful and experienced driver and for some reason when this vehicle started 

to slide, as we were not there we do not know precisely at what time he exited his 

seat, but what we do know is he did not have his seatbelt on. 

[7] I am saying in this sentencing that under the legislation any company who is 

operating with contractors must go by the legislation and must take up its 

responsibilities.  I have had a lot to say; I have read a lot of documentation.  The 

prosecution has handed in a substantial submission, a very large number of cases and 

none of them are really precisely relevant because what has been clearly set out is 

the fact that each accident seems to tend very much on its own set of facts.  There is 

a common theme, that I do agree with the prosecution, that the reparation amounts 

are being taken more seriously.  The reparation for emotional harm in this case, it is 

quite clear there is no actual financial reparation sought. 

[8] I would just like to mention also the victim impact statements.  

Lynley Averil Smith, who is the wife of the deceased, has written a very kind victim 

impact statement.  She said that not for a moment did she blame Paul Wright (who is 

the director of the company) for what happened here; so on a personal level there has 

been, as I mentioned earlier in the piece, a lot of understanding and forgiveness in 

this matter, but nothing is going to bring back, of course, the deceased driver 

Les Cain.  Lynley Smith has said that she is not the only victim.  She says that every 

day is an agony without him and the grief never leaves her.  She has lost the man she 

loved and the dream home.  She also says that there other boys that have lost their 

father and that is right, when these men go out to work on the farms, in these 

amazing trucks or pieces of machinery, whether they be the bulky trucks or whatever 

else, they do have wives and families at home.  That is another reason, in human 

terms, why the health and safety legislation is there, to try and reduce the risk.  There 

is always going to be a risk, something will happen that one has not thought of, but 

in your day-to-day work, on your average day, on your average piece of pasture, this 

should not happen.   



 

 

[9] In this particular case there is nothing wrong with the vehicle.  I heard 

Mr Wright say in his testimony he thought something must have gone wrong in the 

cab.  But what went wrong, the vehicle slipped, got out of control, rolled and the 

driver was ejected from his seat which resulted in loss of life. 

[10] I have taken into account there has been from one son a victim impact 

statement, and that has been handed in at the very last minute.  I am glad to receive it 

because there are a lot of people involved and impacted by this event, not only the 

company that is being prosecuted and Mr Wright, but also the widow and the 

children but there are also all the people who went to the site and who examined and 

tried to understand what has occurred and have come to Court.  There was 

a defended hearing here; there was no guilty plea or acceptance by the company that 

they were responsible in any way for the charges that were laid against them.  

Nathan Cain, who is the son, has said that he was close to his father.  He has pointed 

out his father was a very experienced and capable driver, he knew the risks of his job 

and loved his job.  He misses his father every day.  He says his death was an 

accident.  Indeed, it was an accident but the question is for us and the Court to decide 

how it fitted into the health and safety legislation. 

[11] I have said a lot today and now I have to decide what the right outcome is.  

There is no magic sentencing guideline.  As I said each and every case stands on its 

own merit but the Courts that have gone before me, with greater minds than mine, 

have set out a process.  Firstly, under the Sentencing Act, one needs to consider 

reparation.  Certainly this is a case, although it is not sought, there is a reparation 

ability of the Court to make an order under the Sentencing Act for reparation.  I think 

it is appropriate to do so.  The Court must, firstly, look at reparation; then look at the 

fine; then look at the totality; and look at the means to pay. 

[12] I understand today, which is of use, that the defendant company did have 

some insurance for reparation.  That is something to be considered as a responsible 

act.  There are other responsible acts, as I have said; the company did provide 

a good, thorough, solid motor vehicle to be driven on site.  This is not a case of 

extreme negligence around the provision of equipment in order to do the work well 

and also Mr Cain was a skilled and able driver.  Those two are very solid points in 



 

 

favour of Te Anau Bulk Haulage Limited but what troubled me (as it is set out in the 

decision) was the whole attitude of the company towards health and safety, training, 

seatbelts, all of those other matters that might have mitigated the outcome in this 

case.  I cannot say for certain that had Mr Cain been wearing a seatbelt that he would 

have survived but what I can say for certain, if he had a seatbelt on he would have 

been secured in his seat and he may have been able to have had better control of his 

motor vehicle and he may have avoided a fatal outcome.  It seems to me that these 

bulky vehicles are lethal and unless they are handled really well they are a weapon of 

destruction of drivers under certain circumstances. 

[13] I am going to make an order for reparation.  The prosecution have drawn my 

attention that reparation is done on a case by case basis for emotional harm centred 

around $85,000 to $120,000.  In this case I make an order for reparation of $85,000 

(that will be divided to the widow 50 percent and the three children one-third of the 

second 50 percent as per the schedule that I have in front of me). 

[14] When it comes to the fine, this is a different matter.  The company is not in 

a position to pay a fine on the face of it.  It is a somewhat unusual circumstance 

where this company, after the charges were laid, it sold its asset base.  It now has put 

in a declaration as to financial capacity saying that they are unable to pay a fine.  

However, be that as it may, does not prevent the Court from fining because it cannot 

be proper that a corporate entity can simply sell itself before a Court case, get rid of 

its assets and thereby avoid liability.  I think that certainly is not the law and that 

there is a case that considered the fact that the Court can still impose a fine.  Whether 

it gets paid or not in the long-run is something yet to be discovered. 

[15] I actually do agree with the prosecution that a starting point for a fine would 

be $100,000 in this case but that is a starting point and having said that, it is because 

of the complete lack of health and safety strategy or plan that the company failed to 

put in place and failed to tell its contractors what it expected of it, failed to do any 

training, and all the issues I have raised in the decision that I have given.  However, 

I am going to give this company a discount of some significance because I believe 

that Mr Wright, as director, went to a lot of trouble to get a really good vehicle for 

Mr Cain and that Mr Cain was a really good driver and he knew that.  Provision of 



 

 

a sound and solid vehicle is a big consideration in the level of fine especially 

considering the ability to pay reparation that I have already mentioned; I discount 

that by 20 percent, down to $80,000.  Then I have a company with no previous 

health and safety record (ie, either no previous convictions or warnings before this 

time); I discount that by a further $15,000.   

[16] The fine will be $65,000.  The reparation will be as I mentioned previously; 

to be paid within 30 days.  Solicitor costs of $500. 

ADDENDUM: 

[17] I did however fail to mention in my sentencing remarks that we did have 

a defended hearing, while I have not put that in as an uplift, I have taken it into 

account looking at the totality of reparation and fine together. 

 

 

 
C Henwood 
District Court Judge 
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