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[1] Mr Snell-Scasbrook, you are here for sentencing following the verdicts of the 

jury delivered on 19 July after a seven-day jury trial.  There are a total of seven 

charges (or counts, because this was done under what we call “the old system”). 

Each of those counts is sexual violation by unlawful sexual intercourse which carries 

a maximum penalty of 20 years’ imprisonment. 

[2] You gave evidence in your defence at trial and denied all of the offending, 

and you continue to do so.  That is your right, of course, but I must sentence you in 

accordance with the jury’s findings, as I am sure you understand. 

[3] There were three young girls who were the victims of your offending.  I will 

refer to them by their Christian names, Harriet, Rhiannon and McKayla.  In the typed 

version of this decision, their names will be anonymised.   



 

 

[4] They were respectively aged three years, four to five years, and seven to 12 

years at the times of your offending.  The offending is now historic.  It occurred 

between 1 January 2000 and 22 March 2005 so far as McKayla is concerned, and 

between 18 December 2004 and 18 December 2005 so far as Harriet and Rhiannon 

are concerned. 

[5] You were born in 1961, so you were aged between 39 and 44 at the time, and 

you are now aged 55. 

[6] Before I discuss the facts which the jury must have accepted as proved and 

which lie behind these charges, and which are the basis for sentencing, I mention that 

this was a retrial as to the offending against Harriet and Rhiannon.  You were found 

guilty of what became counts 8 and 9 in this trial at a jury trial in mid-2010 before 

Judge Tuohy and there was a further count at that trial of doing an indecent act with 

intent to offend Rhiannon laid under the old s 126 Crimes Act 1961, that being 

pulling down your trousers and showing her your penis.  So you were convicted and 

sentenced on that too, but as I read Judge Tuohy’s remarks that did not add 

materially to the sentence that he imposed ; nor is it suggested by the Crown that if 

there had been such a conviction before me now that it would be make any 

difference to their submissions. The Crown was not able to proceed with that charge 

in this trial because of a limitation provision in our law. 

[7] Judge Tuohy sentenced you to seven years’ imprisonment on 

24 September 2010. 

[8] The retrial arose because you successfully appealed against conviction, 

although very belatedly.  The Court of Appeal quashed your convictions in its 

judgment dated 26 May 2015 and I think from early July last year you were on bail 

pending the retrial and that remained the position until the verdicts were delivered on 

19 July.  So for about a year you were neither a serving prisoner nor in custody on 

remand, but the reality is that you served nearly five years in custody between 2010 

and 2015. Obviously that is a significant proportion of the seven-year sentence – 

well over half – although Judge Tuohy did not impose a minimum non-parole period, 

nor indeed does it appear he was asked to. 



 

 

[9] This is an important consideration in the ultimate structure of the sentences I 

am going to impose today, and I will come back to this later.  But I want you to know 

at the outset that I am concerned to ensure that you are treated fairly in the sense that 

you should receive full credit for the time you have already spent in custody.  I will 

be structuring my sentences to ensure that is the result, as far as I am able to do that. 

[10] When the preparations were being undertaken for the retrial last October, the 

existence of a third victim, McKayla, emerged and all the allegations were tried 

together before me.  There were nine counts in all, seven relating to McKayla, one 

each to Rhiannon and Harriet, but the latter two were representative counts as were 

all but one of the five proven counts in relation to McKayla.  The jury found you not 

guilty on two of the counts relating to McKayla.  They were in relation to discrete 

incidents and the obvious inference is that while they accepted her evidence or the 

essential truth of it, they were not sure that those charges were proved beyond 

reasonable doubt and properly acquitted you. 

[11] Turning to the factual basis for sentencing, while you were living in [address 

1 deleted] around 2000, or the late 1990s, you got to know some people living at the 

[address 2 deleted] .  One of them was Alessa Wilson, whose daughter, McKayla, is 

the main victim of your offending.   

[12] Count 1, which effectively related to the period from 1 January 2000 to 

March 2002, related to your applying your mouth to her genitals when you stayed 

overnight at your place and following your plying of her and her friend Ruth with an 

alcoholic drink, an alco-pop. 

[13] Count 2 also related to offending at [address 1 deleted] and that was a 

representative charge of introducing your finger into her genitalia during at least one 

of those overnight stays. 

[14] In March 2002 you moved to [address 3 deleted] and [details deleted].  The 

offending against McKayla continued and, indeed, appears to have considerably 

escalated.  She was aged between nine and 12 at this stage and count 3, which I take 

as the lead charge, relates to your kissing her vagina and using your tongue and 



 

 

mouth on her vagina, multiple times.  She said it would have been over a hundred 

times, more than once a week and every chance you got when you were alone. 

[15] Count 4 also relates to that period and is a representative count of inserting 

your finger into her genitalia. 

[16] Count 7 is a representative count of causing her to kiss the head of your fully 

erect penis.  That happened once or twice.  Whether it occurred at [location deleted] 

or [address 3 deleted] is unclear. 

[17] Visiting the [address 3 deleted] house from time to time was another young 

girl, Harriet, [details deleted].  [Details deleted] was another young girl, Rhiannon, 

and we have heard from her this morning and from her mother as to the impact that 

your offending has had on her, and continues to have.  There have not been victim 

impact statements from the other two.  I understand that McKayla found the whole 

trial process very stressful and did not wish to be further involved in that way. 

[18] Harriet did not recall what happened to her and so understandably she did not 

give evidence at trial, but the Crown’s case depended on what Rhiannon said had 

happened to the two of them at the same time. 

[19] Count 8 relates to Rhiannon and that is a representative count of connection 

between your mouth and her genitalia between her fourth and fifth birthday, so 

essentially it was during the whole year of 2005.  She said that happened a couple of 

times a week during that period.  As I say, Harriet was too young to remember this 

but Rhiannon said that on a number of occasions where it happened to her, Harriet 

was on the bed next to her and you pulled down their lower clothing and did the 

same thing to each of them. 

[20] In overview, the Crown case, which the jury clearly accepted, was that you 

groomed or cultivated these young girls through a variety of behaviours to normalise 

both for them and their parents your being with them in the absence of other adults 

including, in particular, in your bedroom.  You offered them treats.  You took them 

on outings and generally gave them a lot of attention compared to adults, following 



 

 

which you took advantage of them over an extensive period in the sexual ways 

which were proved.  Clearly by its guilty verdicts the jury accepted the essential 

aspects of the Crown case and the Crown evidence and I proceed on that basis. 

[21] Now, to determine the appropriate sentence I need to consider all of the 

evidence, the aggravating features of the offending, the application of the guidelines 

which the Court of Appeal has given sentencing Judges in sexual violation cases.  

That is a case called R v AM [2010] NZCA 114. Of course I also need to consider the 

submissions of counsel.  As the Court of Appeal warned in that decision and as 

Mr Sainsbury has rightly highlighted, the Court’s decision provides a framework for 

a sentencing Judge to assess the existence and seriousness of the factors which are 

known as culpability assessment factors in the particular case. A Judge must be 

careful not to take a mathematical or formulaic approach to applying those 

guidelines.  I accept Mr Sainsbury’s submission about that and bear it in mind 

throughout. 

[22] The guidelines for this kind of offending, namely unlawful sexual connection, 

contain three bands of offending.  Band 1 covers offending at the lower end of the 

spectrum.  Band 2 is appropriate for cases of relatively moderate seriousness. Band 3 

is for the most serious offending of that type.  

[23] The starting points attached to those bands are two to five, four to 10 years, 

and nine to 18 years respectively.  Here the Crown submits that a starting point of 

around 16 years is appropriate.  Mr Sainsbury submits that 10 years is the maximum 

I should adopt.  So that is quite a significant difference and both counsel have given 

their reasons why they submit that to be the position.  So I need to give careful 

consideration to the culpability assessment factors here and how serious they are in 

the context of the case as an overview. 

[24] In my view, there is no doubt that this case belongs in band 3 because it 

represents examples of the most serious offending of this type involving three young 

girls.  The issue, though, is where in the nine to 18 year band does it sit?  As I say, 

answering that question depends on identifying what the Court of Appeal called 



 

 

these culpability assessment factors and then assessing the degree to which they are 

present.  In other words, are they present in a moderate or a high degree? 

[25] There is no doubt, as I acknowledged to Mr Sainsbury during his 

submissions, that the important aggravating features of this case tend to run into each 

other and cross over each other.  There is a danger of an inappropriately 

mathematical approach in relation to these factors, as well as in relation to the bands 

themselves. 

[26] It is an important principle in sentencing generally that a totality view must 

be taken so as to avoid an inappropriate totting up of individual matters in a 

blinkered way which can lead to an excessive sentence.  Here the same principle 

applies to the assessment of these factors. 

[27] In summary, I describe your offending as being a prolonged and 

carefully-planned gross sexual abuse of three young girls for your own sexual 

gratification which, unsurprisingly, has had and will continue to have very serious 

adverse consequences for each of them, particularly McKayla and Rhiannon, who 

clearly remember the details of what happened to them.  But it is only, as Rhiannon 

reminded us today, as they got older that they realised the full import of what you 

had done to them and how wrong it was.   

[28] The first and obvious aggravating feature is the scale and extent of this 

offending.  In McKayla’s case, the period of offending was about five years, 

although I accept that it was concentrated during the three-year period when [details 

deleted].  Count 3 is clearly the lead charge and I proceed on the basis that the jury 

must have accepted the essential truth of McKayla’s evidence that you offended 

against her with your oral sexual behaviour at least a hundred times.  It may well 

have been more.  Certainly she said too many times to count or as many times as you 

were alone with her.  I accept that technically the jury need only have found there 

was one occasion because it was a representative charge, but I am sure that they 

found that it happened many, many times and accepted her evidence as to the extent 

of the offending. 



 

 

[29] Whatever the truth of the number of occasions, it was clearly a very 

substantial number and what is important is that it formed a regular and dominant 

feature of her life for three years, between the ages of nine and 12.   

[30] In relation to Rhiannon, the jury must have accepted her evidence that it 

occurred once or twice a week over a one year period.  So in her case, there must 

have been at least 50 occasions and again regardless of what the actual number was 

it was clearly substantial and it formed a regular feature of her life between her 

fourth and fifth birthdays. 

[31] In relation to Harriet, the number of occasions is unclear, though likely to be 

considerably fewer.  I repeat that the nature of the offending primarily was contact 

between your mouth and their vaginas, skin-on-skin, including kissing, and there 

was clearly a ritualised process where you got them onto your bed and removed their 

lower clothing to carry out this offending. 

[32] There is no doubt that the scale and extent of the offending, which includes 

the fact that there are three victims, is a major aggravating feature and it is present in 

a very high degree. 

[33] As to planning and premeditation, Mr Sainsbury makes the point that with 

offending over a period of time this is virtually inevitable.  Well, I accept that to a 

point but the reality is it is undoubtedly a separate and aggravating feature that you 

went to considerable effort to ingratiate yourself with these girls and to gain the 

confidence of their parents or caregivers or grandparents so as to normalise your 

being alone with them.  There was clearly an element of grooming and substantial 

preparation over a lengthy period which was ongoing throughout the offending 

period as well to maintain the position. 

[34] At least on occasions in relation to McKayla you plied her with alcohol.  You 

also went to considerable lengths to ensure your offending was not detected and you 

were successful because it was not detected during the period of the offending at all, 

despite the circumstances in which it occurred, right under the nose, as it were, of 

Alessa Wilson in your home. 



 

 

[35] You arranged to have these girls in your bedroom alone with you.  You 

enticed them there.  There were treats to facilitate that.  There were also warnings 

given to them about disclosure and you would give them the cold shoulder if they 

did not do what you wanted on any particular occasion.  In my view, that is also an 

aggravating feature present to a high degree. 

[36] Vulnerability is the next point.  Sexual violation by unlawful sexual 

connection may occur with victims of any age.  Here it occurred when these girls 

were very young, three years old, seven to 12 years old, four to five years old.  You 

were in your 40s.  They were far too young to resist and, indeed, far too young to 

understand the significance of what you were doing.  It is only since they have 

grown older that they have realised the full import of what happened and its 

significance. 

[37] You also made them feel safe when you were offending against them and 

McKayla acknowledged that she enjoyed it.  That simply serves to highlight their 

vulnerability to you, of which you were well aware, and of which you took 

deliberate advantage for your own sexual gratification over a prolonged period on 

numerous occasions.  So vulnerability is again an aggravating feature present to a 

high degree. 

[38] In terms of harm to the victims, the Court of Appeal and Mr Sainsbury has 

rightly reiterated this point, noted that harm is inherent in this kind of offending.  

Whoever is a victim of this offending will suffer harm – mental, particularly 

psychological – more than physical.  But nevertheless it is identified by the Court of 

Appeal as an aggravating feature and in my view it is present here.  These were not 

older teenagers or young adults who were in a position to rationalise and place in 

perspective what was happening.  Rather, they have learned about the significance of 

it belatedly and the psychological harm you have caused them which you have seen 

demonstrated in person by Rhiannon today, is undoubtedly substantial and it will 

endure. The victims themselves may not even now fully appreciate the 

consequences.   



 

 

[39] Undoubtedly this was an aggravating feature of your offending, but it is fair 

to note there was no accompanying violence beyond that involved or inherent in the 

offending. 

[40] So I regard the harm to the victims as being a significant aggravating feature 

here.  On one view, as the Crown submits, the harm is immeasurable.  But it does 

need to be tempered by the point that Mr Sainsbury made that a degree of harm, even 

a significant degree of harm, is part and parcel of this kind of offending.  In that 

sense, treating it as an aggravating feature has to be tempered. 

[41] The next factor is breach of trust.  I accept Mr Sainsbury’s point that this is 

not the category of case where you were in a position of particular authority such as, 

perhaps, a kindergarten teacher, nor were you a biological father or stepfather in 

relation to the victims.  But I still consider there were serious breaches of trust here.  

There is no doubt that McKayla – and looking at it from her perspective is important, 

not that of an adult – [details deleted].  You were in a position to give direction to 

her, to control her, and you clearly abused that position.  Furthermore, clearly Alessa 

Wilson trusted you on some level [details deleted] and you abused that trust. 

[42] There was also a form of relationship of trust with the adults in Rhiannon’s 

family, which you also clearly breached.  They allowed her to come over and play 

and you have seen this morning how guilty her mother feels about what happened.  

She should not.  The fault is entirely yours.  But the reality of the trust being 

breached was clearly apparent to me, as I listened to what she said.   

[43] So I regard this as a case where breach of trust is present in a significant 

degree.  I accept it is not as high as it might be if somebody was being paid to look 

after children, but it is nevertheless significant. 

[44] Without carrying out an arithmetical exercise, my view is that there are 

aggravating features here present in a serious degree which clearly take this into at 

least the middle of band 3 which is around 14 years.  The Crown suggests it should 

be 16 years and it refers to the example given by the Court of Appeal in R v A M, 

Tauturi.  It is not a judgment I have been able to locate and Mr Sainsbury had the 



 

 

same problem.  I can accept his submission that on the brief information we have 

about it that sounds as though it may be an even more serious case, as least because 

the range of sexual conduct was more extensive.  I remind myself that there is the 

danger of the crossover of these factors and clearly they do become blurred. 

[45] I should have said that the halfway point in band 3 is 14 and a half years’ 

imprisonment. 

[46] Standing back and considering everything, I have concluded that the least 

restrictive starting point I can properly adopt is a sentence of 14 years’ imprisonment 

covering all of the offending. 

[47] The next consideration is whether there are matters relating to you personally 

which increase or decrease that starting point.  I, of course, have read the 

pre-sentence report which is relatively brief and understandably the probation officer 

was not able to isolate mitigating factors to any significant extent because you have 

continued to deny the offending and, furthermore, you have said to the officer that 

you believe the charges were laid because of spite, revenge, and greed.  You made 

reference to inconsistencies in information at trial and claimed that the victim’s 

mother – and I assume you mean Alessa Wilson – was simply after the $10,000 she 

would get from ACC.  Well, again, you are entitled to your view but clearly here 

there is no acknowledgement of responsibility.  Obviously you did not plead guilty.  

There is no remorse.  There is no apology.  So I see no mitigation at all relating to 

you personally that would reduce the sentence.  I should add the Crown accepts – 

and I do, too – that while you do have a number of previous convictions, particularly 

in the dishonesty area, they are very much historic and they are of a different kind 

and I do not see it as appropriate to increase the sentence on account of those.  What 

they do mean is that you are not able to say that you were otherwise from this 

offending of good character.  Clearly, you were not. 

[48] I therefore conclude that the appropriate overall sentence is one of 14 years’ 

imprisonment.   



 

 

[49] In terms of structuring that sentence, I come back to the point that I made 

earlier, which is that because of some uncertainty in our law about the meaning of 

some provisions in the Parole Act 2002, which I do not need to go into, as a matter 

of fairness to you the thing to do is to impose a cumulative sentence, first of all a 

sentence on the offending that Judge Tuohy dealt with, effectively counts 8 and 9 

here, and then a cumulative sentence on the other charges relating to McKayla. 

[50] In the end, I have considered that I should simply apply the sentence that 

Judge Tuohy imposed on counts 8 and 9 as a matter of structure, and so I impose a 

sentence of seven years’ imprisonment on those two charges and seven years’ 

imprisonment on the other five charges.  As between the charges within those 

sentences, they are all concurrent, but the total sentence I am imposing is 14 years. 

[51] The remaining issue is whether I ought to impose a minimum period of 

imprisonment .  The Crown has asked me to impose such a minimum period under s 

86 Sentencing Act 2002.  That gives the Court a discretion to do this, to impose a 

minimum period which is longer than the one-third that you would normally serve 

before you are allowed to ask for parole.  The Court may do that if it is satisfied that 

a one-third period is insufficient for all or any of the following purposes: holding the 

offender accountable for the harm done to the victim or the victims, in this case, and 

the community by the offending, denouncing the conduct in which the offender was 

involved, deterring the offender or other persons from committing the same or a 

similar offence, and protecting the community from the offender.   

[52] The Crown has submitted that I should impose a minimum period of 

imprisonment of 50 to 60 percent of the overall sentence of 14 years.  So that is 

around seven to eight years. 

[53] Mr Sainsbury has helpfully referred me to a Court of Appeal case called R v 

Gordon [2009] NZCA 145 where the Court noted the change in regime that had 

occurred shortly before that and highlighted that a minimum period of imprisonment 

may be imposed even where the case does not disclose any unusual or abnormal 

features of the kind in question, although such features may well remain relevant to 

the overall assessment, and the Court of Appeal also noted that one of the 



 

 

considerations the Court must have is the general desirability of consistency with 

appropriate sentencing levels and other means of dealing with offenders who have 

committed similar offences in similar circumstances.   

[54] It may be that to quite a significant extent imposing a minimum period here 

would be academic because, as Mr Sainsbury has emphasised, when the Parole 

Board deals with your first application, whenever that is, it will be taking into 

account, particularly, your continued denial of any offending and therefore your 

denial that you have any sort of problem that needs addressing by any sort of 

relevant programme. That may well turn out to be a much bigger factor in whether 

you are granted parole than anything I might do in terms of imposing a minimum 

period. But in my view that cannot inform my decision. 

[55] I consider that this is a case where a minimum period is appropriate.  It is 

commonly done in cases of this significance or seriousness so consistency supports 

it.  I propose to apply a 50 percent minimum period of imprisonment in relation to 

the overall sentence.  That, I think, as a matter of structure will have to be applied to 

both of the cumulative sentences.  It will be a matter for the Parole Board how they 

implement that and how they deal with your first application for parole.  

[56] Mr Snell-Scasbrook, in summary, I sentence you, in overview, to a sentence 

of 14 years’ imprisonment.  That is made up of a seven-year sentence on each of 

counts 8 and 9 (concurrently as between them) and a cumulative seven-year sentence 

on each of the other counts relating to McKayla (concurrently as between them).  I 

impose a minimum period of imprisonment of 50 percent in relation to each 

sentence. 

 

 
S M Harrop 
District Court Judge 
 
Post-sentencing note 
 
On reviewing these notes I see that my arithmetic failed me at [45]. The halfway 
point in Band 3 is of course 13 and a half years. I apologise for this error. However, 
it made no material difference to my reasoning and conclusion that on overview 14 



 

 

years is the appropriate sentence. 
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