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NOTES OF JUDGE E M THOMAS ON SENTENCING 

 
A. Sentenced to five years nine months' imprisonment. 

B. Order for destruction of the Ecstasy found in shipping container and 
wardrobe. 

C. Order prohibiting publication of defendant’s name, company name and 
brands pursuant to s 200 Criminal Procedure Act 2011. 

D. Order prohibiting publication of name, address, occupation or 
identifying particulars of the defendant’s mother and her testimony 
pursuant to s 202 Criminal Procedure Act 2011. 

 



 

 

REASONS 

The shipment and its aftermath 

[1] Mr Benedikt, for some years since you arrived in New Zealand you operated 

a business known as [company name deleted].  The business imported beverages and 

sold them at the wholesale level in New Zealand.  Of particular note are two.  The 

first was a product marketed in New Zealand as [brand name deleted], which was a 

fruit juice you imported from Europe.  The second, which becomes material for the 

purposes of name suppression, is [brand name deleted], [product details deleted] that 

your business imported from Thailand. 

[2] The business simply involved arranging shipments of those products, clearing 

them through Customs and arranging sales to various customers.  There are two in 

particular, two large supermarket chains, who between them took most of your stock. 

[3] Over the years you built the business up into a fairly profitable one and, as 

we heard during your trial, its annual turnover approached something in the region of 

a million dollars.  There is no question that it was a successful business.  There is no 

question that you were the driving force and the vision and the impetus behind all of 

it. 

[4] One of the shipments, though, was stopped by Customs.  It contained close to 

five kilograms of Ecstasy.  The Ecstasy was hidden in packets of juice imported by 

your company.  The only items in the container were juice imported by your 

company. 

[5] The shipment had its origin in Europe.  It stopped at various places, including 

Singapore, on the way to New Zealand.  The evidence at trial established that it did 

originate in Europe and that was the likely point at which the Ecstasy was introduced 

into the containers.  It had been packed into a handful of individual one-litre cartons, 

themselves packed within boxes containing a number of cartons and themselves 

packed on pallets and placed into the shipping container.  Only a very thorough 

inspection would have revealed them. 



 

 

[6] Customs became interested in the shipment.  You had been sent, through the 

mail, a car buffer machine.  It had been described as such.  It was checked by 

Customs officials.  Hidden within it were shipping container bolts.  The significance 

of the shipping container bolts are that both of them, but one in particular, bore 

markings and a number strikingly similar to that on the shipping container which 

later arrived in Auckland. 

[7] You took possession of the car buffing machine.  You opened it and retrieved 

the bolts.  You were found in possession of one of them upon termination.  You were 

in fact found close to the container terminal itself upon termination.  You never got a 

chance to use the bolt and there was not any evidence that you ever tried to.  You 

would not have been able to, given that the container was under the close custody of 

Customs at all times once it had arrived in New Zealand. 

[8] The only available inference I can draw from the container bolt evidence 

though is that it would have allowed the person who had that bolt to access the 

container, to re-seal it and possibly escape detection.  That becomes material because 

you dispute what the Crown can say about your role in all of this. 

[9] You were charged with importing Ecstasy.  As I said, just under five 

kilograms at 71 percent purity.  You defended the charge, it went to trial.   You were 

found guilty. 

Name suppression – Ms Branislav 

[10] Ms Branislav gave evidence at your trial.  She testified, among other things, 

about a dispute that she had with others in [name of country deleted] over a 

commercial transaction.  The purpose of her evidence was to demonstrate the 

antagonism that the two parties had towards each other and that that might have 

provided an explanation as to who she considered might be framing you. 

[11] Notwithstanding the jury’s verdict, the Crown accepts that she has genuine 

fear about some form of retribution.  That there is no public interest in her name 

being published or details of her testimony being published.  Previous publication of 



 

 

your name here has resulted in publication in [name of country deleted].  The Crown 

does not oppose continued name suppression in respect of your mother and her 

testimony.  I make an order for permanent suppression both of her name and of the 

testimony that she gave during the trial. 

Name suppression- - defendant and his business/brands 

[12] The second application for suppression is of your name, of the name of your 

company [name of company deleted], and the name of its brands, [brand names 

deleted].  That application the Crown opposes. 

[13] There are two steps that you must take before you are able to satisfy me that I 

should suppress the names of any of those entities and brands.  The first is that you 

must satisfy me on a balance of probabilities that there is an appreciable risk that 

you, or those connected to you, would suffer extreme hardship if there was 

publication.  Secondly, if you are able to satisfy me of that I must consider whether, 

nevertheless, the public interest in open reporting should prevail over that extreme 

hardship. 

Have you met the necessary threshold? 

[14] Publication of your name would lead to an inevitable association with 

[company name deleted] and its products [brand names deleted] in the eyes of your 

customers.  As the Crown has said, you are the face and the driving force of the 

business, you are that company.  You obtained the product but you also negotiated 

contracts with the customers involved.  Publication, inevitably, of your name would 

significantly affect the business.  Obviously publication of the company’s name and 

its products would significantly affect the business. 

[15] The evidence does not establish that the business would fail or that there is an 

appreciable risk that the business would fail.  But I am satisfied that it establishes an 

appreciable risk that your two largest customers and the backbone of your company 

would turn their backs on [name of company deleted]. 



 

 

[16] You argue that that, then, would cause you extreme hardship first of all.  I am 

not satisfied that it would.  Your position with the company as a, officially at the 

moment, senior employee would always be safe so long as the company traded.  In 

the event that it could not and you were forced to sell it, even without your two 

largest companies, Ms Jarek values the business at $1.4 million.  If it was able to 

realise anything like that, then obviously you would be in a strong position to pursue 

other business interests. 

[17] Ms Jarek also has given evidence about your other business interests, 

including the energies that you and she are both putting into property development 

and property investment.  I need not name the company but we referred to it during 

the trial and that remains a viable and unaffected business. 

[18] In fairness, you do not bring this application based so much on extreme 

hardship to you.  You instead focus on the effect on innocent third parties.  The 

evidence establishes an appreciable risk that they would suffer.  The Crown does not 

challenge that. 

[19] These innocent third parties include investors who have put a substantial 

amount of money into your business.  But it also includes employees who would 

face, inevitably, the prospect of a restructure and job loss.  Both the investors and the 

employees are connected persons contemplated by s 200(2)(a) Criminal Procedure 

Act 2011.  I am satisfied that there is a real risk that innocent third parties, 

particularly the employees, would suffer extreme hardship. 

[20] The Crown relies, fairly, on a case of the High Court, SH & Ors v R1

                                                 
1 [2015] NZHC 1505 

.  

Traditionally, and fairly, the Courts have had little sympathy for the financial 

consequences of somebody who offends in the way that you have, the impact on 

their business and what it would mean for those who have put their money into it.  

But that case can be distinguished on the basis of the factual finding in that case, that 

publication would not have had the claimed economic impact on the businesses 

concerned.  Here I am satisfied that publication would, or that there is appreciable 



 

 

risk of it, given the inextricable connection between you and the company and its 

very limited client base. 

Should I order suppression? 

[21] Overriding everything is the public interest in the openness of Court 

reporting.  It is fundamental to a democracy and our system of justice that everything 

happens in public.  That if people offend, everybody gets to hear about it.  There are 

very few times when a Court would rule against that. 

[22] If you use your business as a cover to import drugs, many would consider 

protecting that business if you are convicted an affront to justice and to common 

sense.  However, I cannot here ignore the plight of innocent third parties, particularly 

those who might lose their jobs.  In the current economic climate they might rightly 

have little confidence in securing another. 

[23] Again the Crown relies fairly, again, on SH & Ors v R.  However, among the 

reasons given for refusing suppression in that case was that of the victim of the 

offending wishing to speak out against sexual violence.  That is a factor that 

understandably weighed heavily in that particular case.  In the end I need to balance 

the factors specific to this case against the public interest and openness of reporting.  

Admittedly by a very narrow margin, I am prepared to order suppression. 

Result - suppression  

[24] There will, then, be permanent suppression of your name, the name of your 

company [name of company deleted], the names of the company’s brands [brand 

names deleted]. 

Sentencing starting point 

[25] This was a one-off shipment.  It is important to see that in the context of the 

Customs investigation as a whole.  Rightly, they looked closely at the shipment that 

followed.  It was clean.  There is no suggestion that there were any other shipments 

before this one.  In other words the measure of your culpability, the measure of the 



 

 

sophistication or complexity of this particular importation or this operation, is 

limited to this one shipment alone. 

[26] Yes, it involved a significant amount.  Yes, it involved organisation and 

planning and for those reasons there inevitably would be a stern response.  But on 

the other hand I have to balance this somewhere on the scale of complexity and 

planning and sophistication of drug operations generally.  There are many that are 

repeated.  There are many that have elements of planning and sophistication that go 

far beyond what we know of this importation. 

[27] In truth, we know very little about it.  The evidence at trial was able to 

establish that there were drugs in the container.  It was able to establish to the jury’s 

satisfaction that you would have known of that.  That you would have had some role 

in them being there. 

[28] The evidence was not able to establish what steps you or anyone else took to 

place them in the container.  The evidence was not able to establish whose idea it all 

was.  The evidence was not able to establish who was to be solely responsible for its 

distribution in New Zealand and in what form and to whom. 

[29] Admittedly, there are often cases where that evidence is not available and the 

Crown can fairly say that it is open to me to infer that, in the absence of that 

evidence, you were largely responsible for everything.  But your circumstances are a 

little remarkable because they go back a long way.  They go back to established 

connections with underworld figures in [name of country deleted].  There is no 

suggestion that you yourself were involved in those activities.  But you left under a 

cloud.  You left to avoid potentially serious consequences for you at the hands of 

those underworld figures.  The Crown in other proceedings in other Courts has 

accepted that that is your history and that that is your situation. 

[30] In those circumstances there are several possibilities that might exist as to 

how it came to be that you were importing Ecstasy.  There are several possibilities as 

to who might be the driving force, who might have something to gain, who might 

have leverage.  In those circumstances I think there is some force in Mr Jones’ 



 

 

submissions that I should not rely on the absence of evidence to draw an inference 

adverse to you. 

[31] There were enquiries that were available to Customs.  They did not take 

them.  They did not need to, to prove the case against you.  But I should give you the 

benefit of the doubt of evidence that is not there in this particular case. 

[32] So I cannot say that you were the mastermind, or that you were at the top of 

this tree.  However, I do draw this irresistible inference from the evidence.  You were 

prepared to use your business as a front.  You were prepared to risk your business, a 

valuable, successful business, your anchor here in New Zealand, to do that.  You 

would have only done so if you were expecting a significant return or share in the 

return.  You were, by any measure, more than a mere catcher. 

[33] Much has been said about the potential yield of the Ecstasy that was found 

and this is one of the measures of culpability.  However, again I must give you the 

benefit of the doubt in terms of yield.  We do not know how the Ecstasy was going to 

be distributed, in what quantities, at what purity, to whom and for what amounts.  

There are different measures available depending on whether pills are sold at street 

level or at wholesale level, what strength they are.  Again, in those circumstances I 

give you the benefit of the doubt and I draw little from the values that have been put 

forward.  In this case I am more interested in the quantity that was actually brought 

in. 

[34] That was a significant amount of Ecstasy to come into New Zealand.  As you 

have heard the Crown say, people have received terms of imprisonment of 

eight years and above purely based on the amount that has come in, quite apart from 

any other hallmarks of planning or sophistication or ongoing operations. 

[35] The starting point for a sentence lies in a case called R v Wallace and 

Christie.2

                                                 
2 [1999] 3 NZLR 159 

  In that case the Court of Appeal looked at various categories of offending 

and gave guidelines as to the sort of starting points that a Court might hand down for 

offending of this type.  Those are not guidelines that are strictly applied now.  Instead 



 

 

we need to look to those guidelines, consider the circumstances of individual cases 

and come to an assessment based on those circumstances against the comments in R 

v Wallace and Christie.  Both sides have referred to a number of cases.  In truth, the 

sentences vary and they depend heavily on the individual circumstances of a 

particular offender, a particular operation. 

[36] I consider your offending to fall within the second category of offending 

described in R v Wallace and Christie.  I consider looking at the other cases as well 

that both parties have referred to, that it falls in the middle of that category and I take 

a starting point then of six and a half years' imprisonment. 

Discounts 

[37] You are highly regarded by many in the community.  You have successfully 

created and operated a business.  You have contributed in many ways to the 

community.  You have no relevant previous convictions.  You have, it seems, applied 

yourself hard to your work and to your sport.  You have represented New Zealand.  

You have trained others.  You have mentored others, often for no payment.  You are 

spoken of very highly by those who have filed different character references on your 

behalf.  For all of that I discount your sentence by nine months.  

Result 

[38] I sentence you then to five years nine months' imprisonment. 

[39] I make orders for destruction of the Ecstasy that was found in the shipping 

container and which was also found in your wardrobe. 

[40] The Crown offers no evidence on the one remaining charge of possession of 

Ecstasy simpliciter and that charge is dismissed. 

 

 
E M Thomas 
District Court Judge 
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