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NOTES OF JUDGE B A GIBSON ON SENTENCING 

 
 

[1] Mr Graham, you are 40 years of age and appear on a raft of offending, 

running in time from 29 December 2014 through to 20 March 2016.  It includes 

possession of methamphetamine for supply for which life imprisonment is 

prescribed as the maximum sentence, but which is of course subject to the well 

known tariff decision of R v Fatu 1

[2] Mr Ryan has filed helpful submissions in terms of authorities for the starting 

point.  His proposed starting point is not greatly different to that of the Crown.  As is 

well known, your personal circumstances count for little for sentencing purposes 

 as to the appropriate band within which you need 

to be sentenced.  It is agreed that band 2 applies.  At 106 grams you are towards the 

lower end of band 2, which prescribes a sentence of imprisonment from three to nine 

years for five to 250 grams, so not at the bottom but in the lower half of that band.   

                                                 
1 R v Fatu [2006] 2 NZLR 72 (CA) 



 

 

because the uppermost principle for sentencing for serious drug offending involving 

Class A drugs and including charges of possession for supply needs to be deterrence 

and denunciation of your conduct because of the insidious effects this type of 

offending has on the community at large.  The lives of many people are blighted by 

access to drugs and subsequent addiction and you yourself seem to have had your 

life blighted.  You were given the opportunity of going to a drug treatment 

programme in Wellington to try and do something about it, having expressed a wish 

to do so, but that did not occur.  At some point you might be able to address that, but 

obviously not at this point.  In any event, there are good drug rehabilitation 

programmes in prison.   

[3] The overall picture of you from the pre-sentence report, which notes that you 

are an intelligent and socially adept individual, is somebody who might have led a 

useful life, but has not done so and instead has led a life which has resulted in a large 

number of criminal convictions and now you find at 40 years of age that you are 

addicted to drugs.   

[4] In any event, the starting point for the Crown is approximately seven years’ 

imprisonment with an uplift for offending on bail.  There was significant offending 

on bail on this occasion because three offences occurred while you were on bail for 

the 19 December offending which involved possession of methamphetamine for 

supply.  You absconded while on EM bail.  You had been remanded in custody but 

were then granted EM bail to engage in a rehabilitative programme at the Capri 

Clinic.  That plainly was an indulgence and was agreed to by the Crown and the 

Court, but you breached your EM bail and did not attend the Clinic and then 

compounded matters by committing further offending, so there must be a response to 

that reflected in the sentence.  You cannot thumb your nose at the Court and expect 

there not to be a response.  You do have an extensive criminal history which I have 

mentioned and that of course has to be brought into account.  The end sentence for 

the Crown before discounting was applied was seven years’ imprisonment for the 

main offence, an uplift for offending on bail of one year and six months for previous 

convictions, which leads to an end sentence of eight years and six months’ 

imprisonment, less, it was agreed, a discount for having pleaded guilty.   



 

 

[5] I am told that there may have been another discount available to you but I 

declined to adjourn sentencing for those enquiries to be made as I was informed by 

counsel for the Crown that its belief is that there is nothing that would entitle you to 

a discount and matters need to be resolved.  But in the event subsequently a matter 

that might have attracted a significant discount in the way foreshadowed by your 

counsel’s submissions is discovered I reserve leave for the matter to be brought back 

before me for you to be re-sentenced.   

[6] The Crown’s starting point is eight years and six months’ imprisonment and 

they also seek costs of $7600 for the cost of an analysis of methamphetamine when 

you challenged the purity of the meth.  That challenge failed and the purity was 

found to be within the amount covered by Fatu.  The Crown seeks reimbursement 

for the costs.  Having regard to your personal circumstances and given the length of 

the sentence that is likely to be imposed on you, I am not minded to allow the Crown 

recovery of the costs through the criminal process.  If you can make a proper start to 

your life after your release from prison then handicapping you by imposing financial 

penalties might not be of much assistance and it does not appear you have the 

resources to be able to meet payment at this point in any event.   

[7] So the end sentence from the Crown’s point of view would be one of 

seven years and three months’ imprisonment if I apply the 15 percent discount for a 

guilty plea, which is the discount I would give.  These charges would not be 

particularly difficult to prove and I factor that in as a reason for selecting 15 percent 

as opposed to 20 percent.  The Crown also seeks a minimum period of 

imprisonment.  I will deal with that later.   

[8] For you, Mr Ryan has filed helpful submissions pointing to two cases which 

assist me in determining what would be an appropriate starting point.  Firstly, he 

points out that the amount of methamphetamine involved was 106 grams and there 

are cases which address a starting point where the methamphetamine involved is at 

approximately that level; R v Nuttall 2

                                                 
2 R v Nuttall [2012] NZHC 91 

 where there was 100 grams and Priestley J 

selected a starting point of six and a half years and a Court of Appeal decision of R v 



 

 

Egan 3

[9] Having regard to those two cases, I am going to select six years’ 

imprisonment as the starting point and an uplift of one year for offending on bail.  

There were significant offences committed while you were on bail.  There will be an 

uplift for your previous convictions amounting to six months.  Those convictions run 

to some 13 pages in terms of your criminal history.  They include a number of 

property offences in your earlier criminal history but then, noticeably, from 2005 the 

nature of your offending changed to drug offending.  There are numerous breaches 

of Court release conditions, failure to answer bail and other convictions, which 

indicate an unwillingness to abide by stipulations imposed on you as a result of non-

custodial situations.  Even were this a case that was within my discretion to grant 

you a non-custodial sentence, which plainly it is not, I would not have imposed a  

non-custodial sentence having regard to your history in that respect.   

 where there was some comment to the effect that 100 grams attracts normally 

a starting point of five to six years’ imprisonment.   

[10] So that leads to an end sentence of seven and a half years’ imprisonment.  I 

reduce that by some 15 percent to take account of your guilty plea.  I decline to order 

you to pay $7500 and I now need to consider whether I impose a minimum period of 

imprisonment on you as the Crown seeks.   

[11] The minimum period of imprisonment can be imposed if I consider that a 

release on parole after serving one-third of the sentence would be insufficient to 

meet the purposes of sentencing, in particular, the need to denounce and deter you 

and others, the need to instil responsibility and the need to protect the community 

from you, or any one of those matters.  They all apply.  Drug dealing is, as I have 

said, an insidious offence.  I think there needs to be an aspect of the sentence that 

does amount to deterrence and denunciation over and above the sentence itself and 

so I will impose a minimum period before you can be considered for parole.  What 

that period needs to be depends on your personal circumstances and I can take into 

account your guilty plea.  You do not appear to have many resources.  You have lived 

a lawless life.  You seem to recognise the fact that you are now addicted, just as you  

  
                                                 
3 R v Egan [2008] NZCA 102 



 

 

no doubt have led other people into addiction, to the drug in which you have been 

dealing.  Whether or not you can overcome that is a matter for you.  Hopefully you 

can.  But overall a minimum period of imprisonment of at least one-half is required 

and, accordingly, you will serve one-half of the sentence of six and a half years 

imposed on the lead offending of possession for supply.   

[12] I will now deal with the other charges.  On the possession of MDMA charge 

you are sentenced to two months’ imprisonment, possession of a pipe, three months’ 

imprisonment, possession of ammunition, two years’ imprisonment, possession of 

methamphetamine, two months’ imprisonment.  On the possession of a pipe charge 

arising from the offences committed on 14 February 2015 you are sentenced to three 

months’ imprisonment.  Possession of material for the production of 

methamphetamine arising on the offences charged in respect of the date 

14 February 2015, two years’ imprisonment.  The offence of possession of a 

precursor substance, two years’ imprisonment.  Driving while disqualified, you are 

sentenced to two months’ imprisonment on that charge.  I note the reading was 81 

which was a low reading, but of course it is aggravated by the fact that you have 

previous convictions, itself reflected in the nature of the charge.  You are disqualified 

from holding or obtaining a driver’s licence for one year and one day.  On the 

escaping lawful custody, two years’ imprisonment.  Possession of cannabis, 

one month’s imprisonment.  Possession of a pipe, three months’ imprisonment.  All 

of those other sentences of imprisonment, other than the lead sentence of six and a 

half years, are concurrent sentences of imprisonment.   

[13] There will be an order for destruction of all of the drug paraphernalia 

presently in the police possession. 

 

 
 
 
 
B A Gibson 
District Court Judge 
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