
EDITORIAL NOTE: NO SUPPRESSION APPLIED. 

 

R v BIANCA ANASTASIAH COMINS [2016] NZDC 11214 [17 June 2016] 

 

IN THE DISTRICT COURT 

AT AUCKLAND 

CRI-2014-004-008531 

[2016] NZDC 11214 

 

THE QUEEN 

 

 

v 

 

 

BIANCA ANASTASIAH COMINS 

 

 

Hearing: 

 

17 June 2016 

 

Appearances: 

 

B Northwood for the Crown 

M Meyrick for the Defendant 

 

Judgment: 

 

17 June 2016 

 

 

NOTES OF JUDGE C M RYAN ON SENTENCING 

 

 

[1] Bianca Anastasia Comins, you have pleaded guilty to five charges involving 

possession of a Class B controlled drug, ephedrine, for supply, each one of which 

carries a maximum penalty of 14 years’ imprisonment.  On 12 July 2014 you 

possessed the Class B drug ephedrine for supply.  You did the same on 21 July 2014, 

27 July 2014, between 10 and 15 August 2014 and then jointly with your then 

partner, Sean Marsh, on 24 August 2014.   

[2] I turn to the summary of facts which you do not dispute.  The police had 

commenced an investigation into the activities of Mr Ming Ren He in July 2014. 

They suspected him of being involved in the manufacture, sale and distribution of 

ephedrine.  On 11 July they obtained a surveillance device warrant from the 

Auckland High Court and began to intercept Mr He’s private communications from 

then on.   



 

 

[3] The investigation into Mr He identified other people, including you.  Through 

the intercepted calls, the police discovered he was supplying large amounts of 

ephedrine to you.   

[4] The summary of facts records that ephedrine is commonly used in the 

manufacture of methamphetamine.  Today the Crown submitted, and I accept, that 

that is virtually the only thing for which it is used. It is often sold in 100 gram 

amounts referred to as “sets”. Its street value is between $10,000 and $16,000 per 

set.   

[5] On 12 July the police intercepted a number of communications between 

Mr He and you in which he agreed to sell you 500 grams of ephedrine for $67,500.  

You then arranged for your brother to collect the ephedrine from Mr He who sent 

you a text after handing the ephedrine to your brother in which he reprimanded you 

for sending your brother because neighbours in the apartment block where Mr He 

lived might notice what was going on.   

[6] Between 18 and 22 July police intercepted further communications between 

Mr He and you in which arrangements were made for him to supply you with 500 

grams of ephedrine.  Reference was made to "half time," a code for 500 grams or 

half a kilogram of ephedrine.  On 21 July 2014 messages between you and Mr He 

indicated that you were coming to his apartment to uplift further ephedrine.  

[7]  Later that day, Mr He was speaking to an associate by phone and said that 

"the person" had just arrived and that the money was being counted.  That person 

was clearly you.  Shortly afterwards you telephoned him and said he had only 

supplied you with 250 grams of ephedrine.  He disputed that and said that if he had 

supplied you that little it would have been fairly obvious at the time.   You then re-

weighed the ephedrine and sent him a further text apologising, explaining that it 

appeared less because it was weighed on an uneven surface.   

[8] On 27 July further communications between you and Mr He confirmed an 

arrangement to supply you with 800 grams of ephedrine.    You advised him that you 

were on your way.  Again you subsequently sent him a text complaining that you had 



 

 

received only 700 grams.  Mr He told you to double-check as he had obtained one 

kilogram of ephedrine, he had given another associate 200 grams and the remaining 

amount he had given to you. You accepted that you had received 800 grams. 

[9] Between 10 and 15 August further calls and text messages were exchanged 

between you, your partner, Mr Marsh, and Mr He.  An arrangement was made for Mr 

He to meet you and Mr Marsh at the Rose Park Motel in Parnell where he was to 

supply you with ephedrine.  On 15 August, Mr He texted you that Mr Marsh was on 

his way back to you which indicates that Mr Marsh alone attended the meeting.  

[10] On 23 August 2014 you sent a text to Mr He which referred to “double the 

usual drink order” which meant double the usual amount of 500 grams; in other 

words you were looking to acquire one kilogram of ephedrine.   

[11] On 24 August 2014 further text messages were exchanged, arranging for Mr 

Marsh to go to Mr He’s apartment and collect one kilogram of ephedrine.  Police had 

Mr He’s apartment under surveillance.  They saw Mr Marsh arrive and take a yellow 

backpack into the apartment.  When he exited the police stopped and searched him.   

[12] They found in the backpack one kilogram of ephedrine and about 28 grams of 

methamphetamine.  They also found a stun gun in his vehicle.  When Mr Marsh did 

not return, you became concerned.  Mr He confirmed to you that Mr Marsh had been 

to see him.  You sent Mr He a further text message saying, "Please ring him for me 

and see if he answers your call because he is not answering me."   

[13] To summarise the facts, between 12 July 2014 and 14 August 2014 you 

purchased in excess of 2.8 kilograms of ephedrine from Mr He which is sufficient to 

produce between 1.4 and 2.1 kilograms of methamphetamine with a street value of 

$1.4 million to $2.1 million.   

[14] I turn to your previous convictions.   You have 29 previous convictions since 

2008 for offences of driving, dishonesty, drugs and non-compliance with Court 

sentences.  In particular in 2007 you possessed cannabis plant for supply and 

possessed LSD for which you were convicted in 2008.  You possessed or procured 



 

 

cannabis plant on two subsequent occasions, 7 January and 16 April 2009.  On 16 

April you possessed a needle or syringes for cannabis.  You were sentenced to 

supervision and community detention for the 2007 charges and to community work 

for the later drugs charges.   

[15] There followed a number of dishonesty and driving offences until 2012 when 

you possessed methamphetamine. You were convicted in the Papakura District Court 

on 24 September 2013 and sentenced to three months’ imprisonment.  Your counsel 

Mr Meyrick submits that the prison sentence was because you had been in custody 

for quite some time prior to sentence so this was simply time served.  

[16] The pre-sentence report writer notes that you began offending at the age of 20 

with numerous Court appearances since then. You are now aged 28.  He notes that 

the five charges of supplying ephedrine amount to a significant escalation in 

offending. Some of the factors behind your offending are identified as your 

relationship with your partner, your own drug abuse and your lifestyle.  The report 

writer assesses you as being at a medium risk of re-offending but a low risk of harm. 

That is if possession of ephedrine for supply which enables somebody to 

manufacture methamphetamine and sell it is not a harm.  I consider that it is. 

[17]  You engaged positively in the interview process and you said you were 

willing and able to comply with sanctions imposed on you.  The difficulty was that 

there was no home detention address available. The report writer recommended 

home detention but because there was no address he suggested that I could sentence 

you to imprisonment and under s 80I Sentencing Act 2002 grant you leave to apply 

for home detention if a suitable address became available. 

[18] That could only be if the end sentence is two years or less.  The Crown 

submits that is not possible.  Mr Meyrick asks me to show you some mercy and 

compassion in imposing such a sentence.    

[19] The report writer also records your explanation for your offending; you were 

“hanging around the wrong people” and had become addicted to opiates after a car 

crash in April 2014.  From January 2014 you were in a relationship with Mr Marsh 



 

 

which was destructive and ended once you found out in January 2015 that he had 

been unfaithful.  You showed the report writer some remorse and accepted 

responsibility.   

[20] You explained that when you were growing up, your father was violent, 

drunk and abusive. You were sexually violated by a whanau member and fled to 

Australia where you found work in a restaurant.  You said that important people in 

your life had recently died; an uncle in April 2014, a great uncle in June 2014 and in 

August 2014 your adopted mother.  You were profoundly upset by these events.  You 

said you could not and had never been able to handle emotional issues so became 

very reliant on Mr Marsh who led you into the current offending. 

[21] I turn to the lawyers’ submissions and start with the Crown which submits 

that a starting point of six and a half years’ imprisonment is appropriate with a small 

uplift for your relevant previous convictions and a 15 percent discount for your 

guilty pleas.   

[22] The Crown has filed subsequent submissions referring to the sentencing of 

Mr Marsh who was charged with possession of 28 grams of methamphetamine for 

supply and one kilogram of ephedrine for supply.  The Court adopted as the lead 

charge the possession of ephedrine for supply and took a starting point of four years’ 

imprisonment for that offending uplifted by one year for the possession of 

methamphetamine for supply.  A deduction of 20 percent for the guilty plea was 

given leading to an end sentence of four years.  Concurrent sentences of four years 

for both offences were imposed. 

[23] The Crown reminds me of the purposes and principles of sentencing and 

reminds me also of higher authorities which hold that the primary purpose of 

sentencing those who have dealt commercially in controlled drugs is the deterrence 

of others minded to engage in similar activity.   

[24] The purpose of sentencing must be to denounce your conduct, to promote in 

you a sense of responsibility and an acknowledgement of harm caused by ephedrine 

leading to the manufacture of methamphetamine which causes misery to those 



 

 

addicted to it.  The Crown points to the gravity of and your high culpability in this 

offending. 

[25] The Crown also refers to the old but still applicable case of R v Wallace & 

Christie
1
 which establishes three sentencing bands for offending involving 

commercial activity with a Class B controlled drug, which ephedrine is.  The highest 

band involving sophisticated and extensive commercial enterprises carries a starting 

point of eight years or more.  Commercial manufacturing or importation involving a 

substantial amount and some sophisticated organisation carries a starting point of 

between five and eight years.  Finally, the third band is for small commercial 

operations where up to five years is the appropriate starting point.   

[26] The Crown points to the following aggravating features of your offending.  

First is the extent of commerciality over a period of about two months, involving at 

least 2.8 kilograms of ephedrine which when converted into methamphetamine can 

realise a significant street value, as I have mentioned, $1.4 million to $2.1 million.  

There were five purchases with a minimum of 500 grams each time with 800 grams 

on one occasion and one kilogram on another. 

[27] The Crown accepts the offending was not particularly sophisticated; you 

simply purchased on a regular basis from Mr He in large amounts through text 

messages which the police intercepted.  Your role, the Crown submits, while not the 

king pin or the lead offender was significant in organising the purchases from Mr He.  

You made direct contact with him.  You directed your co-offender, Mr Marsh, to 

collect and transport the ephedrine.  You challenged Mr He on two occasions when 

you thought he had not given you the right amount.   

[28] Nonetheless the Crown responsibly accepts that in the pyramid of supply you 

are at the lower end but even at that level, you were an important cog in the network 

of purchase and distribution.   

                                                 
1
 R v Wallace and Christie [1999] 3 NZLR 159 



 

 

[29] The Crown refers to a number of cases, beginning with R v Cavanagh
2
 in 

which the defendant faced multiple charges, including one of possession of 2 kgs of 

ephedrine for supply.  The Court adopted a starting point of seven years’ 

imprisonment for that charge.  

[30]  In Bell v Police
3
  the starting point of six years’ imprisonment for possession 

of 490 grams of ephedrine for supply was upheld on appeal and the end sentence of 

four and a half years’ imprisonment was held not to be manifestly excessive.   490 

grams is considerably less than the amount you purchased.  

[31]  In R v Wang
4
  there was possession for supply of 11.2 kilograms of 

pseudoephedrine.   What is important about that case is that the Court held that there 

are a number of factors to consider when determining where the offender sits on the 

supply chain, not just the amount involved. One of those factors is the role of the 

offender.
5
  Mr Wang had contact with the “king pin” and with the recruiters of 

“catchers” who received imported product. He took active steps to conceal his 

involvement and told his girlfriend what to do. He was clearly higher than the 

catchers in addition to being involved in a significant amount of ephedrine so the 

starting point was eight years’ imprisonment.  That is clearly higher than your 

starting point should be.   

[32] The Crown submits that Cavanagh involved a similar amount but 

Mr Cavanagh was the primary offender whereas you were less involved, he was 

caught actually supplying where you were not, so where his starting point was seven 

years, the Crown submits six and a half years would be appropriate in your case.  

[33] The Crown further submits that the ephedrine supplied to you was capable of 

manufacturing methamphetamine in the highest level of the sentencing bands set by  

the Court of Appeal in R v Fatu
6
 namely eight to 11 years’ imprisonment.   While the 

Crown accepts that Fatu involves Class A drugs and you were involved in Class B it 

argues that the Fatu bands function as a is a useful comparator and if I adopted Band 

                                                 
2
 R v Cavanagh [2015] NZHC 2498. 

3
 Bell v Police [2014] NZHC 3052 

4
 R v Wang [2014] NZCA 409 

5
 Ibid at [22] 

6
 R v Fatu [2006] 2 NZLR 672 



 

 

4 of Fatu and reduced it to take into account the possession of the Class B rather 

than the Class A then I would come to about six and a half years, the same as if I 

analysed the amount of ephedrine pursuant to the tariffs in Wallace.   

[34] The Crown argues for a minor uplift for your prior drug convictions, 

particularly for the possession of methamphetamine. Furthermore, the Crown 

submits that the offer to drop the Class A charge against you was made some time 

ago but you declined to accept it. However, as the trial approached, you resumed 

negotiations with the Crown.  The same deal was on the table but this time you 

accepted it. The Class A possession of methamphetamine for supply charge was 

dropped and you pleaded guilty to the five ephedrine for supply charges.  The Crown 

argues that accordingly only 15 percent as a discount for your guilty pleas should be 

available to you.   

[35] Your counsel submits that Mr Marsh was the primary offender.  Because Mr 

Marsh faced a charge of possession of methamphetamine for supply, the maximum 

penalty for which is life imprisonment and your maximum is 14 years, he argues that 

your starting point should be less than that of Mr Marsh. Mr Meyrick submitted that 

you were co-operative from the start and surrendered yourself to the police station.  

At a time of great stress for you, especially given your tragic background, you 

succumbed to the direction of Mr Marsh.  He was much more involved than you 

were even though he faced two charges and you face five.   

[36] Mr Meyrick emphasises that the 28 grams of methamphetamine found in Mr 

Marsh’s backpack was not an insignificant amount and because his starting point 

was four years, yours should be three because you were only involved in ephedrine. 

He argues that your offending was not sophisticated and noted that the Crown 

agreed.    

[37] He submits that you have prospects of rehabilitation but have never received 

a rehabilitative sentence before.  I pointed out to him that you in fact have received 

such a sentence for drug dealing in the mid 2000s.  He submits that you have two 

young children, one of whom was taken from you in jail because Child, Youth and 



 

 

Family decided that the child was not to spend time with you in jail. That child is 

placed with your sister.  You want to re-bond with that child. 

[38] He further argues that you were less experienced than Mr Marsh despite his 

facing fewer charges. You were pregnant with a child at the time you were involved 

in this drug dealing. He says you have been drug free since you were remanded in 

custody, although there is no objective evidence of that.   

[39] Mr Meyrick raises the issue of your previous methamphetamine charge and 

submits there was an injustice because you spent 18 months in custody and about six 

months on e-bail.  He submits that I should take that into account when sentencing 

you today and reduce the sentence I impose because of what he says was an unfair 

previous sentence. 

[40] I have told Mr Meyrick I cannot do that. Number one, I have no jurisdiction 

to interfere with a sentence previously imposed and already served. Number two, 

that should have been raised with the sentencing Judge at the time or at an appellate 

level. Number three, I do not have the decision of the previous Judge and do not 

know what was taken into account and what was not. Finally, it would in fact create 

an injustice if this Court was to start adjusting the current sentences of reoffending 

defendants based on claims that their previous sentences were unfair.   

[41] Mr Meyrick submits that if I adopt a starting point of three years and give 

you discounts for all the factors he has mentioned, I will reach an end sentence of 

two years or less and should grant you leave to apply for home detention as 

suggested by the pre-sentence report writer.  

[42] In particular, he argues that once the charge involving methamphetamine was 

withdrawn you pleaded guilty promptly so you should receive a 25 percent discount 

for those pleas. There were some difficulties today in ascertaining what your position 

was with respect to the earlier offer of the Crown to withdraw the possession of 

methamphetamine charge. There was some equivocation from Mr Meyrick when I 

asked the question directly. Mr Meyrick eventually submitted that there were ‘things 



 

 

going on” in your life at the time, leaving me to deduce that the earlier offer was 

available but you declined it.  

[43] Much later you asked if the deal was still available and the Crown confirmed 

it was.  You therefore had the opportunity to plead guilty quite some time ago and 

chose not to do so. The full 25 percent discount for guilty pleas therefore should not 

be open to you.  

[44] In sentencing you I must take three steps.  First of all I must fix a starting 

point, secondly I must uplift that starting point for any aggravating features and 

reduce it for any mitigating features, and lastly I must give you a discount for your 

guilty plea.   

[45] I turn to the comparison between you and Mr Marsh and the claim of parity 

or a lesser starting point than he received. Although you claim today that he was 

much more involved than you in this offending, you were the primary communicator 

with Mr He, challenged Mr He and dispatched Mr Marsh to uplift the one kg of 

ephedrine. That does not sound like lesser involvement than Mr Marsh although 

clearly you were less involved than Mr He. 

[46] The summary of facts and the charges you and Mr Marsh faced are different.  

Mr Marsh pleaded guilty to one charge of possession of methamphetamine for 

supply on one occasion and on the same occasion one charge of possession of 

ephedrine, that one kilogram for which you were jointly charged with him and with 

which he was on his way back to you.  You, on the other hand, had no 

methamphetamine but there were five separate occasions in which you purchased 

ephedrine totalling 2.8 kgs, an illegal drug used for manufacturing 

methamphetamine and that was almost three times the one kilogram in Mr Marsh’s 

possession which he was to take to you.  

[47] Mr Marsh’s starting point for one kilogram of ephedrine was four years. Mr 

Cavanagh received a starting point of seven years for a similar amount to yours.  Mr 

Bell, with 490 grams or about a fifth of what you had, received six years.   



 

 

[48] I accept that Mr He was more involved than you were and that I must take 

your level of involvement into account as well as the amount.  I consider that the 

level of offending and the amount brings you into the mid-range of the second band 

in Wallace. Taking into account the amount of ephedrine, the number of purchases, 

your lower level on the supply chain, that there was also involvement by Mr Marsh, 

that you were not caught actually supplying or manufacturing and that you were not 

the key offender as Mr Cavanagh was, I consider that a starting point of six years or 

72 months is appropriate and consistent with the authorities.   

[49] Your history involves possession of Class C controlled drugs for supply as 

well as possession of LSD and methamphetamine.  You are not the naive person 

presented in written submissions. You are, as Mr Meyrick describes you, an 

intelligent woman. You knew what you were doing and you have previous 

involvement in drug dealing and drug possession, albeit at a lower level than the 

current offending.  Your criminal history requires an uplift of three months which 

leads to 75 months, or six years and three months.   

[50] Higher Courts than I regularly hold that the personal circumstances of drug 

dealers are outranked by the need for deterrence and denouncement. In Wang
7
 Katz J 

provided a discount of one year for personal circumstances.  The Court of Appeal 

found this was contrary to principle
8
 although agreed with the Crown that because a 

discount had been given at first instance, it would be unfair not to give a modest 

discount on appeal.   

[51] This does not mean that no discount for personal circumstances can ever be 

given when the offending involves possession of illegal drugs for supply. Unlike Mr 

Wang, whose only discount was for good character, I find that there are some matters 

in your case that I can take into account.  

[52] I do take into account your traumatic and tragic personal history and your 

personal circumstances at the time including pregnancy and the loss of close 

relatives although I note that your adoptive mother died after this offending. I take 

                                                 
7
 R v Wang [2013] NZHC 3259 at [37]. 

8
 Supra, n.4 at [28] 



 

 

into account as the Court of Appeal did in Heta v R
9
 the adverse impact on your two 

children of your imprisonment, particularly your younger daughter who has had no 

time to bond with you.  Of course it can be said that this is your own fault but your 

children who are innocent will suffer.   

[53] Taking into account all those factors, I consider that a 10 percent discount is 

appropriate. I would have provided a greater discount for rehabilitation had you done 

some. Despite Mr Meyrick’s contention that no rehabilitative programmes can be 

done on remand, I have sentenced many prisoners who have produced certificates for 

programmes they have done on remand and you have been in custody for a year.    

As I have said, I am going to give you a 10 percent discount, or 7.5 months.  That 

reduces the sentence to 67 and a half months.   

[54] I have thought long and hard about what discount to give you for your pleas 

which were not at the earliest opportunity and came after you accepted an offer 

available for quite some time and which you had earlier rejected.  At the same time,   

guilty pleas after the reduction of a charge should attract a discount and guilty pleas 

should always be incentivised in keeping with the Supreme Court’s decision in 

Hessell v R 
10

. I consider that a discount of around 22 percent for your guilty pleas or 

15 months is appropriate.   

[55] I come to an end sentence of 52 and a half months which is four years four 

months and two weeks.  On each charge I am sentencing you to four years four 

months and two weeks each to be served concurrently.   In other words, your total 

sentence is four years four months and two weeks’ imprisonment.  

 

 

 

 

C M Ryan 

District Court Judge 
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 Heta v R [2012] NZCA 267. 
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 Hessell v R [2010] NZSC 135. 


