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NOTES OF JUDGE N R DAWSON ON SENTENCING 

[1] Mr Faatonuga, you appear in Court today for sentencing on two charges of 

sexual violation by rape.  In the late hours of 15 August 2015 the complainant was 

sitting in [location deleted], with a female associate.  They had been drinking wine 

through the evening and she was intoxicated. 

[2] You appeared and [details deleted], and you sat down with the two girls.  

After about five minutes of sitting down you and the complainant started to kiss.  A 

few minutes later you and the complainant left the park as you told her you would 

take her to a safe place to stay the night.  You walked the complainant to your sister’s 

address where there is a large open carport.  Within one of the car spaces there are 

two couches which you moved together so they were facing each other.  You pushed 

the complainant’s neck and shoulders down onto the couch, forcing her to bend over 

the couch.  You pulled her skirt up and pulled your underpants down and inserted 

your penis into her vagina from behind and had sex with her. 



 

 

[3] She was scared, felt helpless and could not move through fear that if she 

fought back you might physically hurt her.  After you have ejaculated she asked if 

you had wore a condom and you replied, “No.”  She said she was now worried she 

might get pregnant and you told her that you had “faith”.  She got mad at what you 

had said and asked what you meant by that and you told her to shut up”. 

[4] She was extremely tired and told you she wanted to sleep, and lay down on 

the couch.  You lay down behind her on the couch and again put your penis in her 

vagina from behind and had sex with her without her consent.  She fell asleep and 

woke the next morning not knowing where she was.  She was freezing cold and felt 

bruised all over.  She found some tracksuit pants, put them on and walked from the 

address back to [location deleted]. 

[5] On 19 August she made a complaint to the police and after her initial 

statement had been made she gave a medical examination and handed over items of 

clothing, including her underwear that had been worn the night the offence occurred.  

The items of clothing were sent to ESR for examination and analysis for any DNA. 

[6] On 9 October you were spoken to and you denied the offending.  You gave a 

suspect’s sample of your DNA.  On 24 December 2015 the DNA results came back 

from ESR which proved that it was extremely likely that the semen staining on the 

crotch of the complainant’s underwear was yours. 

[7] You are now 18 years of age.  You were 17 years of age at the time of the 

offending.  You only have one other conviction of behaving threateningly which is a 

relatively minor conviction and not related to this offending. 

[8] I have read the pre-sentence report and I have read the victim impact 

statements completed by the victim and her mother.  The sentencing factors need to 

take into account to hold you accountable for the harm you caused to the victim.  I 

need to provide for her interests.  It is quite clear from reading her victim impact 

statements that she was emotionally affected very badly by the offending and 

continues to be.  It is also a matter of great concern to her mother. 



 

 

[9] It is necessary for me to denounce your behaviour.  Because you want sex 

does not mean to say you can just take it when you want it.  Young women in our 

community should be safe and they should not be subjected to sexual predation.  You 

were a sexual predator that night.  You took advantage of the position you were in to 

rape her twice. 

[10] Given your age I need to also consider your rehabilitation.  The gravity of the 

offending for this type of offence, in my view, is medium.  There are aggravating 

factors to the offending in that there was a risk of pregnancy to the victim.  She was 

also vulnerable, she was only 13 years of age, she was intoxicated and you took 

advantage of her youth and intoxication to offend against her in an abhorrent manner.  

There is also a medium level of premeditation that you took her away to your sister’s 

carport where you could commit these offences. 

[11] In mitigation, you were 17 years of age at the time.  You also entered a guilty 

plea at the sentence indication stage which would entitle you to a 20 percent 

discount.  The probation report identifies your offending related factors as alcohol 

and offending supportive attitudes and behaviour.   

[12] You are assessed at posing a high risk of harm to others and a medium 

likelihood of re-offending due to your youth.  It also notes that you say you 

consumed approximately 18 alcohol beverages over the afternoon and evening of the 

night in question and you described yourself as “sobering up”.  What you have to 

understand is that in law you are responsible for what you do whether you are drunk 

or whether you are sober.  You still make a choice as to whether you decide to offend 

or not and it is not a mitigating factor. 

[13] Taking into account the submissions I have received from the Crown and 

your counsel and the case of  R v AM (CA27/2009) [2010] NZCA 114, [2010] 2 

NZLR 750 I am of the view that the appropriate starting point, as I indicated to you 

at the sentence indication hearing, is a sentence of imprisonment of eight years.  

Your guilty plea will deduce that by 10 months, your youth and having only one 

relative minor conviction in the past would justify a further decrease of 10 percent.  I 



 

 

take 30 percent off your sentence.  That reduces it to five years and seven months’ 

imprisonment which you are now required to serve. 

 
 
 
 
 
N R Dawson 
District Court Judge 
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