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NOTES OF JUDGE G A ANDRÉE WILTENS ON SENTENCING 

 

[1] Mr Kauiha, you pleaded guilty to the lesser charge of wilful damage whereby 

you used a metal pole that you had in your possession at the time to smash the 

windscreens of the complainant’s son’s car.  Apparently that is the basis of the family 

feud between you because you have a car of some value as well and you were of the 

view that the complainant’s family were responsible for damage done to that vehicle 

on an earlier occasion, so this was your attempt to equalize the situation and getting 

your own back if you like. 

[2] But the serious charge is the one where you are charged with wounding with 

intent to injure and that you took to trial on the basis that firstly, the complainant, 

who was 62 years old and a much slighter person than yourself, was armed with a 

hammer and that you were acting in self-defence when you used the metal pole to 

strike at his head and when he put his hand above his head in the fashion that I am 

demonstrating now and you smashed down on his arm and broke his forearm.   



 

 

[3] The jury did not accept your explanation.  My take on that is that they did not 

think that Mr Nick Pona was armed with any weapon whatsoever; the circumstances 

of the situation as revealed by the other witness who was unrelated to this dispute 

between your family and Mr Pona’s family but was an innocent person having a 

drink with some friends outside his house and he observed what happened, there was 

no hammer.  What happened was you went across the road to deal to the car,  

Mr Pona came out and you dealt to him as well; there is no doubt that alcohol was 

involved that fuelled the situation but this was a deliberate situation where you had 

armed yourself with a metal pole of some length and some weight and you used it to 

strike and wound Mr Pona, there was no self-defence.   

[4] It is for that reason that the starting point that I adopt is slightly less than 

what the prosecution have submitted of three and a half years but also considerably 

more than what Mr Meyrick suggests of 18 months’ imprisonment.  The starting 

point that I adopt for the offending in total, taking both offences into account, is one 

of three years’ imprisonment.   

[5] It seems to me that if you deliberately arm yourself with a metal rod of some 

length and weight and use it to strike a person deliberately, as you did, aiming at the 

head that is a serious matter indeed.  Fortunately he raised his arm, fortunately his 

arm was broken and not his head, if he had not raised his arm the consequences 

would have been far more dire for him; you may well have been facing a charge of 

murder.  It is a serious offence because there is unprovoked violence, there is the use 

of the weapon, there is the striking at the head with significant damage caused to  

Mr Pona and you have heard what the prosecution have had to say about that, he has 

ongoing issues in relation to that, there is a huge disparity in size and strength and 

age between you and Mr Pona; for all of those factors I am satisfied that this fits 

within band 2 of the Court of Appeal decision of Nuku v R 1

[6] The only mitigating factor that I can put in the balance here of any note is the 

fact that you have been on restricted EM bail for some time prior to this matter being 

resolved.   

and the appropriate 

starting point is one of three years’ imprisonment. 

                                                 
1 Nuku v R [2012] NZCA 584  



 

 

[7] I am afraid the letter that you have presented to the Court this morning really 

does not add much to the situation and cannot be used by you as significant 

mitigation.  Equally, the work that you have done in the Kairology project while 

remanded in custody is of little benefit to you in terms of mitigation available for the 

offending; it does demonstrate possibly a change of attitude and that also is reflected 

in Mr Meyrick’s submissions and not unfortunately in the pre-sentence report, the 

pre-sentence report indicates a limited show of remorse and a high risk of further 

harm within the community, a high risk of further offending.  

[8] There does not need to be an uplift in my view for your previous convictions; 

all that needs to happen in relation to that is that I cannot give you credit for a clear 

record, those offences not only are in the past,  they are of a different nature it seems 

to me to what this incident involved.   

[9] So the end sentence that I am imposing here is one of 33 months’ 

imprisonment for the wounding, one month imprisonment concurrently for the 

intentional damage.   

[10] Given your conviction for the wounding charge you are now subject to the 

three strikes law, so I will have to give you a warning of the consequences of another 

conviction for a serious violent offence and you will be given a written notice 

outlining what those offences are and what the consequences are later this morning.   

[11] Firstly, if you are convicted of any serious violent offence other than murder 

committed after this warning and if a Judge imposes a sentence of imprisonment 

then you will serve that sentence without parole and early release. 

[12] Secondly, if you are convicted of murder committed after this warning then 

you must be sentenced to life imprisonment and that will be served without parole 

unless it would be manifestly unjust; in that event the Judge must sentence you to a 

minimum term of imprisonment. 

 

G A Andrée Wiltens 
District Court Judge 
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