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Introduction 

[1] In between 1 January 2004 and 3 January 2016 the defendant and Kim 

Desmond were in a relationship.  The nature of, the time period in which the 

relationship existed and the circumstances of the relationship are in issue in this 

proceeding.  For some of the time the defendant and Kim Desmond were partners. 

The Charges 

[2] The defendant is charged with 2 incidences of male assaults female between 

1 January 2004 and 31 December 2004.  During this time he is also charged with 

assault with a weapon.  These incidences are interrelated and are all said to have 

occurred at the time the parties resided at [address 1 deleted]. 



 

 

[3] The next charge relates to unlawful possession of a firearm, a pistol.  This is 

alleged between 1 January 2005 and 31 December 2006.  This is said to have been at 

[address 2 deleted]. 

[4] The defendant also is charged with male assaults female at [address 3 

deleted] between 1 January 2014 and 31 July 2015. 

[5] The defendant is further charged with two instances of male assaults female 

at [address 4 deleted] between 1 January 2014 and 31 July 2015.  He is charged with 

having unlawful possession of a firearm, namely a shotgun in the same time period 

at the same address.  In addition between 31 October 2015 and 31 November 2015 at 

[address 5 deleted], he is charged with assaulting the complainant using a weapon 

namely a sword. 

[6] In addition to the above charges, the defendant faced 3 other charges.  Two of 

breaching protection orders.  The prosecution offered no evidence in respect of these 

charges and they were dismissed without opposition pursuant to s 147 of the 

Criminal Procedure Act 2011. 

[7] In addition the defendant faced a charge of posting a harmful digital 

communication.   At the conclusion of the prosecution case, the prosecutor invited 

me without opposition to discharge the defendant pursuant to s 147 of the Criminal 

Procedure Act 2011.  The charge was dismissed. 

Pre-trial matters 

[8] At the commencement of the case the prosecution applied to lead propensity 

evidence; 

(a) An incident of domestic violence involving the defendant and; 

(b) Evidence of unlawful possession of a firearm. 

[9] The evidence in respect of both applications is in summaries of fact which 

had been produced to Court following guilty pleas from the defendant. 



 

 

[10] I indicated to counsel that I would consider the applications and proceed with 

the evidence.  I heard from both counsel in respect of the applications. 

[11] In relation to the evidence of domestic violence the prosecution produced a 

summary of facts.  This relates to 4 September 2006.   At the then home address of 

the victim an argument between the defendant and the victim over the care of a child 

took place.  During the argument the defendant slapped the victim across the right 

side of her face. 

[12] As regards to the firearms incident, the summary of facts referred to an 

incident on 20 August 2008.  The defendant was at his then home address.  A search 

warrant was executed on an unrelated matter.   The defendant concealed a loaded 

pistol down the back of the couch between the cushions.   The Police searched the 

couch area and located the pistol.  A further search also uncovered 20 rounds of 

ammunition.  When spoken to about the pistol and ammunition the defendant 

admitted to the facts and stated that the pistol and ammunition belonged to him and 

he had them for his protection. 

[13] In this case the issues are firstly whether the defendant at various times used 

physical force against the complainant and secondly whether the defendant had 

firearms in his possession unlawfully during the course of domestic disputes.   

[14] The defence position in opposition to both applications was firstly that 

although the defence recognise the relevance of the convictions as far as proof of the 

current charges is concerned the major concern is of unfair prejudicial effects 

outweighing the value of the evidence.  This was a case in which the defendant gave 

evidence.  He said in evidence “Whats false is me touching her”.  I loved her at the 

time as I have a sister, in respect of Tongan culture we don’t touch girls” and in 

relation to the unlawful possession of firearms he said “No, no, according to gang 

rules we’re not allowed guns at family homes”.   

[15] What I took from the defendants evidence is that firstly by virtue of his 

Tongan culture he would not be a person engaged in domestic violence and secondly 



 

 

because of his adherence, at the time, to the King Cobra Gang, he would not have 

been a person who would have had firearms in a domestic situation. 

[16] The defence informed me that there was no agreement to leading the 

evidence and consent would not be provided but that the defence recognised the 

links between the current situation, the relative proximity in time and the relevance 

of the material as far as the proceeding was concerned.  That said the defence 

submitted that propensity evidence could only take the Court so far and that the 

issues in this case were directed toward whether here there was an intentional 

application of force in respect of the assaults and assault related matters and the 

actual existence of the firearms in the firearms charges.  

The Prosecution case 

[17] The prosecution case was that there was linkage between both incidents and 

the circumstances as described by the complainant.  That the incidents were focused 

both in respect of establishing the intentional application of force within a family 

circumstance and possession of illegal firearms in a domestic environment. 

[18] That the Court was entitled to take into account the convictions that the 

defendant had and the factual circumstances surrounding them not withstanding that 

in each case a single incident was involved.   

[19] The prosecution case was that the probative value of the material was 

significant particularly given the defendant’s claims put forward as part of his 

defence.   Further that any prejudicial effect would be balanced by myself and that I 

would not conclude along the lines that having offended on two previous occasions 

further offences must necessarily be present here.   

On consideration of the application 

[20] The suggested propensity evidence is in each case a single occasion.  It is 

clear that single instances can found propensity evidence.  Leaitua v R1

                                                 
1 Leaitua v R [2013] NZCA 365  

 and Paten v 



 

 

R2

[21] Here the link in time between the allegations and the previous convictions is 

relatively close.  In R v Bevan

.   More frequent incidents may provide greater probative force than single 

incidents. 
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[22] The coincidence between allegations on the part of the complainant of 

presentation of a pistol and the conviction involving a pistol in a domestic situation 

is evidence showing coincidence.  Linkage also is present in that the defendant is 

shown to have had a certain state of mind regarding firearms.  The incidence of 

domestic violence also demonstrates a state of mind.  

 the closeness in time of events can provide linkage 

between the propensity material and alleged offending.   

[23] Both summaries of fact are admissible in the Judge alone trial. 

Facts  

[24] The contested Judge alone trial involved evidence from the complainant Kim 

Desmond, her father Michael Desmond, her mother Charlene Bennett, Constable 

Deborah Brewer, Constable David Gallagher.  The defence called the defendant, 

Kelela Murphy, Aleki Nicholson and Sarah Nicholson. 

[25] The case involved events in the time range 1 July 2004 through to 31 

November 2015.  The alleged offences are both historical and contemporary. 

[26] In the case of each of the alleged offences Kim Desmond has described 

incidents with particularity and although she has said under cross examination that 

she was confused concerning the order of several of the incidents a number of the 

circumstances surrounding the offences were recognised by Mr Nicholson when he 

spoke of them in his evidence. 

[27] The situations which are in general agreed concerning the circumstances of 

the incidents alleged by the complainant are as follows: 

                                                 
2 Paten v R [2014] NZCA 485 
3 R v Bevan [2012] NZHC 2125 [23] 



 

 

(a) At [address 1 deleted] there was an incident during or after which the 

police were called.  This was the then King Cobra Gang pad and an 

incident was discussed in evidence both by the defendant and the 

complainant. 

(b) An incident at [address 3 deleted], this was the complainants mother’s 

address.  Both the complainant and the defendant resided in this 

address after the defendant was released from prison in 2008.  Both 

describe a domestic incident at the address. 

(c) Both the complainant and the defendant describe an incident 

following an evening out at Calendar Girls.  This was while the 

complainant Mr Nicholson resided at [address 4 deleted].  He 

occupied a small cabin at the rear of the address at this time.  The 

complainant from time to time stayed with him at the address. 

[28] The defendant denied residing at [address 5 deleted].  He said that at the end 

of 2015 he lived with a person called Greg in [location deleted].  The defendant said 

that the person he had resided with had a surname beginning with T.  I have taken 

from this that this was the address of Truman.  This address was referred to by the 

police and items were photographed at the address. 

[29] The defendants position in evidence was that none of the alleged incidents of 

domestic violence or incidents involving firearms had occurred.  He does describe 

some physical exchanges between himself and the complainant but he maintains that 

if he used physical force against the complainant it was no more than that was 

necessary to protect himself when the complainant had attacked him.  

Issues 

Did the defendant intentionally apply force to the complainant in each of the alleged 

instances of male assaults female? 



 

 

Did the defendant possess firearms without a lawful person on each of these 

separate incidents alleged? 

Did the defendant intentionally apply force or threaten to apply force to the 

complainant with a weapon in each of the incidents where assault with a weapon is 

alleged? 

The Law 

[30] This is a criminal prosecution and the burden of proof is on the prosecution 

from the beginning of the trial to the end.  The standard of proof is proof beyond 

reasonable doubt. 

[31] The defendant had no obligation to prove himself innocent and his election to 

give and call evidence on his own behalf makes no difference to the onus and 

standard of proof. 

[32] For an assault the defendant must have intentionally applied force or 

threatened to apply force to the complainant. 

[33] For assault with a weapon the defendant must have applied force or 

threatened to apply force to the complainant by the use of a weapon.  

[34] The complainant in this case acknowledges use of and addiction to 

methamphetamine.  The complainant also refers to her consuming alcohol.  In 

considering her evidence I take into account the effect of narcotics and alcohol on 

recollection and on the reliability of the evidence given by the witness. 

[35] This trial is a case where the credibility and reliability of the complainant are 

central to the Crown case.  The complainant is supported by the following factors: 

(a) Her father Mr Michael Desmond gave evidence that has some 

consistency with her evidence concerning the pistol incident alleged at 

[address 2 deleted].  The defence cross examined Mr Desmond 

regarding inconsistencies between his evidence and the evidence of 



 

 

the complainant.  It was not however put to Mr Desmond that he had 

colluded with his daughter or made up allegations concerning the 

defendant.   

(b) The prosecution rely upon the evidence that the defendant had on a 

former occasion slapped a partner during an argument.  This evidence 

has been ruled admissible and must be set aside the defendants 

assertion that there were cultural restrictions on his using violence to 

females. 

(c) Additionally the prosecution rely on the defendant previously having 

a pistol in a loaded state together with ammunition in a domestic 

setting.  This may be set beside the defendants evidence that gang 

ethos about weapons prevented them being held by individuals in 

domestic circumstances. 

(d) In consideration of the defendants evidence he did say during his 

evidence that for an extended period he was “mostly drunk and 

wasted”.  Further the defendant also accepted that he used 

methamphetamine during the period in which the allegations arise. 

Did the defendant intentionally apply force at [address 1 deleted[ between 1 January 

2004 and 31 December 2004?  

[36] Both the complainant and the defendant recall this incident.  It followed a 

long period of consuming alcohol.  The incident said by the complainant to have 

stemmed from her not parking the car as directed and it having been broken into and 

property taken.  Both the complainant and defendant accept the police were called by 

someone to the address.  The complainant said other occupants at the address made 

attempts to calm the defendant down.  If I accept the defendants evidence where he 

says that he did not assault the complainant and it was she who was loud and causing 

a disturbance I must dismiss the charge.  If I took the view that the defendant might 

be telling the truth I would also be required to dismiss the charge as I would have 

reasonable doubt.  If I do not find the defendants evidence credible I would not go on 



 

 

to convict him but would consider the other evidence to see if it was sufficient to 

satisfy me beyond reasonable doubt.   

[37] On consideration, at the time this allegation arose, the complainant was aged 

13 or 14.  She may have had alcohol but in the context of a gang pad I do not accept 

that it was her drunk and loud behaviour which brought about the police being 

called.  The likelihood of her being allowed by the other occupants of the gang pad 

to perform to the extent suggested by the defendant is not a realistic suggestion.  My 

conclusion is that the defendants account of the events lacks credibility.   

[38] I turn to the complainants evidence.  It was delivered in a matter of fact way.  

The evidence did not appear to be exaggerated.  The complainant said that she had 

not been dragged along the ground by the hair but that she had been pulled 

backwards.  There was no need to make that distinction if the account had been 

fabricated.  The complainant said that she was hit about the body.  The blows were 

with the defendants hands but that she was also struck with a weapon.  That weapon 

being the vacuum cleaner attachment pipe.  I accept that the complainant was pulled 

backwards by the hair.  I accept that she was struck about the body and on the 

shoulder and I accept that she was hit with the vacuum cleaner hose pipe.  Each of 

those charges is proven.  I also record that it is unlikely that the police would have 

seen injuries to the complainant given the types of assault which are described. 

Was the defendant in possession of a pistol unlawfully at [address 2 deleted] between 

1 January 2005 and 31 December 2006? 

[39] The defendant denies this incidence.  He also said in evidence “When I am 

normally late going home she is angry, but I didn’t go with a gun”, and further “no, 

no, no, according to gang rules we’re not allowed guns at family homes”.  The 

defendants response to being found in possession of a loaded pistol in 2008 in cross 

examination was as follows:   

Q. “That the police document I showed you said it was a loaded black 

pistol you had under your bed?  



 

 

A:   “They found it in the living room underneath the chair”. 

Q: “Well was it loaded or not?  Police say it was?” 

A: “I believe it was loaded”. 

Q: “Why was it loaded?” 

A: “During that time there was something called a gang war and so 

there was a lot of arguments over territory”.   

[40] If I accepted the defendants denial of the incident then the charge must be 

dismissed.  If what the defendant says might well be true again I must dismiss the 

charges because there would be a reasonable doubt.  If I reject the defendants 

evidence I would not go on to convict the defendant I would put his evidence to one 

side and consider the other evidence and see whether the charge has been established 

beyond reasonable doubt.  

[41] The suggestion that gang rules prohibit personal possession of firearms and 

the home is not credible given the other evidence provided by the defendant.   The 

photographs of the defendant produced in evidence show his possession of what 

appears to be firearms in domestic circumstances.   This is again inconsistent with 

the evidence which he gave about not having firearms at home. 

[42] The incident on 20 August 2006 is consistent with a propensity to have 

firearms in the home.   The defendant is a person who was familiar with and had 

resort to firearms in domestic situations.   The photographs produced show the 

defendant holding firearms and portraying himself in a way that I find is consistent 

with him projecting threats through the use of firearms.  Considering these matters 

alongside the defendants testimony I find his denials and the reasons for his denials 

lacking credibility.  

[43] I turn to consider the prosecution evidence.  The complainant gave evidence 

about being on a play station at the [address 2 deleted] address.  She said she ignored 



 

 

the defendant when he had returned after being away from home for some time.  She 

said the defendant was drunk. 

[44] The complainants evidence was that she had previously seen the pistol but 

that she was shocked when it was discharged near her.  Her description of the events 

is quite detailed.  Her father was within the home at that time.   

[45] Mr Michael Desmond said he heard a bang.  He had not thought that it was a 

gun shot.  He said that the defendant came out of the room.  He also said that he 

went into the room and the complainant was crying.  He said that he saw 2 bullet 

holes in the mattress and bed base.  His description of where the bullet holes were 

found appears to be different from what the complainant said.  She said that the 

bullet hole was 20cm above her head while she was playing the play station game.  

She said that at the time the shot was fired the defendant was standing at the end of 

the bed and from that I take it that she was sitting on the bed. 

[46] I am not certain that the location of the bullet holes is inconsistent because it 

was not clear from Ms Desmond as to her exact location.  It is inconsistent that there 

were 2 bullet holes because she had described only 1 shot being fired. 

[47] The discrepancy between what the complainant and her father said is a matter 

of some significance but it is possible that given the time period between the incident 

and now and the shocking nature of the incident that inconsistencies and differences 

in the description maybe explainable.  This discrepancy does not take me to the point 

where the evidence of either the complainant or her father is undermined to the point 

of it being lacking in credibility or insufficient reliability.   

[48] The defendant has said that he was often drunk or wasted and this is 

consistent with the complainants description of him during this event.  As I have said 

I do not find his denial credible.  The complainants explanation is detailed and 

corroborated to some extent by what her father says.  Accordingly on the charge of 

unlawful possession of firearm the charge is found to be proven. 



 

 

Did the defendant intentionally apply force at [address 3 deleted] between 1 

November 2014 and 30 November 2014? 

[49] After the defendant was released from prison he went to reside with the 

complainant at her mother’s home.  It is alleged that an argument there escalated in 

that the complainant was held by the throat off the ground by the defendant.  The 

complainant said that initially things were okay at her mother’s address but she and 

the defendant resumed taking drugs and there were issues in relation to a child that 

she had had to another man while the defendant was in prison.  She described an 

incident when her mother was absent from the home, furniture was thrown about and 

she was held off the ground by the neck by the defendant. 

[50] Ms Bennett the mother of the complainant gave evidence that she had noticed 

injuries to the complainant including a broken arm.  This observation was not linked 

to any particular charge in the proceeding.  Ms Bennett recalled an incident where 

she had returned home to the house to find some disarray.  She said that the 

relationship between the complainant and the defendant was agitated and there were 

continuing disputes.  The complainant said that she had not told her mother of any of 

the domestic abuse which she now alleges. 

[51] The defendant gave evidence about this specific incident.  He said the 

complainant had been jealous of his talking to the complainant’s mother.  This 

caused the complainant to attack him and that she had started punching him and was 

also slapping him.  He denied holding the complainant by the neck but he accepted 

that he had used some force to hold her against the wall to prevent her attack on him.  

At this time both he and the complainant were heavily addicted to 

methamphetamine. 

[52] The defendant’s description of an attack upon him after argument could 

possibly be true and I cannot be sure beyond reasonable doubt that this charge is 

made out.  Accordingly this charge will be dismissed.   

Did the defendant intentionally applied force to the complainant on 1 January 2014 

to 31 July 2015 at [address 4 deleted]? 



 

 

[53] The defendant and the complainant had gone out in the evening to Calendar 

Girls.  When they returned to the cabin at the rear of [address 4 deleted] an argument 

continued.  The complainant says that the defendant had pushed her and she fell on 

to a side table and broke her finger.  She says the injury was painful but that she did 

not seek medical attention for it.  She says that following this incident the defendant 

asked her to marry him but that she had not answered him because she was angry at 

having been pushed over and hurt.  In cross examination that she agreed that there 

was no examination by any medical professionals.  The defendant denied the 

incident had ever happened.  There is no other evidence to support the complainant 

and I am left in a position where what the defendant said although not necessarily 

accepted as being true cannot be ruled out.  This leaves me in a state of doubt.  As a 

result the charge must be dismissed. 

Did the defendant intentionally apply force to the defendant at [address 4 deleted] 

between 1 January 2014 and 30 September 2015? 

[54] The allegation is that probably late in 2014 there was an argument in the 

cabin and the complainant had run through the back door into the hallway through 

the lounge and back into the kitchen of the house at [address 4 deleted]. 

[55] The complainant says that the defendant stood behind her and grabbed at her 

face and was pulling underneath her chin.  The complainant said that his cousin 

Steve was home and was yelling out to the defendant that the police were there.  The 

complainant said that she was punched in addition to having been scratched 

underneath the chin.  She said that the defendant was pulling at her neck with both 

hands.  She said that the complainants cousin had called out.  The defendant has 

denied this incident.   

[56] The evidence was called by the defendant from Kelela Murphy.   She said 

that the relationship between the complainant and the defendant was volatile, that 

there were frequent arguments but that the defendant and complainant were not 

supposed to go inside the house.  This was for the reason that the house area was for 

herself and flatmates and that the sleep out used by the defendant was almost self 

contained in that it had an outdoor bathroom.  The defendant and the complainant 



 

 

were allowed to use the kitchen but otherwise they were not generally allowed inside 

the house.  Miss Kelela said that she had seldom seen the complainant.   

[57] This is an incident in which I am left with the conflicting testimony of the 

complainant and the defendant.  There is no evidence from anyone observing the 

injuries claimed by the complainant.  There is no evidence from the cousin of the 

defendant one way or the other.   

[58] While I am not in full acceptance of the evidence from the defendant I cannot 

rule out beyond reasonable doubt his denial of the offending.  Notwithstanding the 

propensity of the defendant to use violence in a domestic situation this is a situation 

in which I am left with two conflicting versions of events.   The burden of proof 

provides the benefit of the doubt to the defendant.  The relationship between the 

defendant and the complainant was certainly volatile, the defendant is much larger 

physically but these factors are insufficient to establish the elements of the offence 

beyond reasonable doubt.  This charge will be dismissed. 

Did the defendant have possession of a shotgun unlawfully at [address 4 deleted] 

between 1 January 2014 and 30 September 2015? 

[59] The complainants evidence is that at [address 4 deleted] at the cabin the 

defendant took a double barrelled shotgun loaded it and said to her “could you 

handle this test, do you think you can hand this”.  She said that she did not want to 

provoke the situation but lay on the bed.  The complainant said she did not know 

what he wanted her to do.   

[60] This incident followed the father of the complainants child Mr Paea Ngata 

being released from prison.  The complainant said that the defendant had taken the 

firearm out of the tennis bag, he took the firearm and stood it up in between his legs 

with the barrel pointing underneath his chin.  The defendant had loaded the firearm 

before he did this.   

[61] The complainant said that she did not wish to provoke the circumstance and 

the defendant then had pointed the gun at her and was getting angry.  She said that he 



 

 

said “do you think you’re a gangster, do you think you’re gangster”.  The 

complainant said she did not know what to say because she did not feel that way.   

She said after that the firearm was then put back into the tennis racket bag and the 

defendant lay down on the bed.  The complainant said that she had seen the shotgun 

before. 

[62] The defendant in his evidence denied any knowledge of the shotgun.   He 

said he had no guns at that address he said “so since I have been out of prison I have 

never been able to touch the gun because it actually affects my five years with 

immigration”. 

[63] The defendant has against him the propensity evidence which indicates that 

he is a person, who in 2008 was prepared to have firearms albeit of a different kind 

within the domestic environment.   

[64] The issue between the defendant and the complainant about the father of the 

complainant’s child was an issue of consideration sensitivity between them.  The 

complainants evidence concerning the incident was given in a calm manner of fact 

way but and seemed to be a recollection of events as they occurred.   

[65] The materials contained within the photo book show the defendant on a 

number of occasions in possession what appeared to be shotguns.  The search of 

[address 6 deleted] where the defendant acknowledges property of his was found 

includes shotgun ammunition.  While this ammunition is not directly attributable to 

the defendant his propensity to hold arms and ammunition, the photographs of him 

holding shotguns and the testimony of the complainant all provide evidence against 

him.   

[66] The defendant relies upon a denial of association with firearms because of 

potential effects in his immigration status.  Given the conduct of the defendant and 

his tendency to have firearms I reject his explanation.  His suggested barrier to the 

possession of the shotgun is not credible.  I set his evidence to one side.  



 

 

[67] I have considered the material provided by the prosecution on this issue I do 

accept the complainants evidence.  I reach the point I am satisfied beyond reasonable 

doubt that the defendant was in unlawful possession of firearm and the charge is 

found proven. 

Did the defendant threaten the intentional application of force to the complainant at 

[address 5 deleted]? 

[68] The complainant said that the defendant was both angry at her and had been 

using methamphetamine.  She said he came in with a samurai sword in a rage.  She 

said he swung it a couple of times just missing one of her shoulders.  She said that 

she went on to the bed and started crying and asked him to stop.  In the photographs 

the prosecution have shown 2 different samurai swords.  The complainant said she 

had seen the sword he had used before but she was not sure if it was in the 

photographs as the defendant had a lot of swords. 

[69] The defendant gave no evidence concerning the use of the samurai sword but 

had said he had not had anything to do with the complainant after she had taken 

some substance associated with magic mushrooms.  The only evidence on this 

charge is from the complainant.  She accepts that at the period when she describes 

the incident both she and the defendant were using methamphetamine.  I am not 

satisfied beyond reasonable doubt on the complainants evidence in the absence of 

any other support for it.   Particularly when she acknowledges that the incident she 

suggests took place occurred during a period in which she was affected by a 

powerful narcotic.  I cannot come to the conclusion that the charge is proven beyond 

reasonable doubt and this charge of assault with a weapon is dismissed. 

Conclusion 

[70] I have found the charges proven in respect of male assaults female 2 charges 

from between 1 January 2004 and 31 December 2004 in the same time period I have 

found the charge of assault with a weapon that being the use of the vacuum cleaner 

pipe proven.  I found that the charge of unlawful possession of a firearm between 21 

January 2005 and 31 December 2006 at [address 2 deleted] is found proven.   



 

 

[71] I have dismissed charges male assaults female between 1 November 2014 

and 30 November 2014 at [address 3 deleted] and the male assaults female charges 

between 21 January 2014 and 30 September 2015 at [address 4 deleted] as being 

dismissed. 

[72] I have found the charge of unlawful possession of a firearm between 1 

January 2014 and 30 September 2015 at [address 4 deleted] proven.  

[73] I have dismissed the charge of assault with a weapon between 1 October 

2015 and 31 November 2015 at [address 5 deleted]. 

   

 
 
D J Sharp 
District Court Judge 
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