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[1] On 13 April 2014 the defendant, Sebastian Dudley Smith, was charged with 

driving with excess blood alcohol, with a level of 160 milligrams of alcohol 

per 100 millilitres of blood under s 56(2) of the Land Transport Act.  Mr Smith was 

also charged with careless driving under s 37(1) of the Land Transport Act. 

[2] Mr Smith first appeared in this Court on 12 May 2014.  In January 2015 the 

defendant sought to have his charges transferred to the Auckland District Court on 

the basis of an intimated guilty plea.  The Auckland hearing did not proceed and 

Mr Smith’s charges were subsequently adjourned back to the Queenstown District 

Court on the basis of not guilty pleas. 



 

 

[3] Mr Smith came before me on 23 November 2015 for a Judge alone fixture in 

relation to both charges.  He is represented by counsel, Mr Haskett.  The hearing was 

unable to be completed on 23 November 2015, but was completed – except for 

submissions – on 10 December 2015.  I then directed that submissions be filed and 

after some delay, submissions were filed by both the police and the defence. 

[4] Subsequently, further submissions were filed by the defence in response to 

the police submissions.  On 29 April 2016 I issued a minute in which I directed that 

no further submissions would be accepted by the Court from either party, nor would 

leave be granted to adduce further evidence.  I explained my reasons in that Minute. 

Background 

[5] The undisputed facts are that Mr Smith was driving his motor vehicle on 

Lower Shotover Road, Queenstown on 13 April 2014, after he and his wife had been 

at a friend’s place for a dinner party.  During the evening Mr Smith decided to return 

home and, after being unable to locate his wife, drove his motor vehicle in the 

direction of his home in Frankton. 

[6] While driving on Lower Shotover Road, as the defendant approached a left 

hand bend his vehicle crossed the centre of the road, coming to rest in vegetation on 

the opposite side of the road. 

[7] As a result of this incident, Mr Smith suffered what subsequently appeared to 

be a minor injury.  His vehicle was substantially damaged.  The weather was good 

and the road was dry. 

[8] Not long after Mr Smith drove off the road, his partner, Ms King, who was 

travelling in a taxi along the same road towards their home, came across the scene of 

Mr Smith’s accident.  Mr Smith left the scene with his wife in the taxi.  

The defendant’s motor vehicle was left at the accident site with the hazard lights on.   

[9] Subsequently a member of the public driving along Lower Shotover Road 

observed Mr Smith’s vehicle and reported the accident to the police.  



 

 

Constable Feleki George Uhrle became the officer in charge of this case.  

He attended the accident scene and subsequently ascertained that the motor vehicle 

in question was registered to Wakatipu Realty, a Ray White franchise.  Mr Smith is 

one of the owners of this business.   

[10] After attempts to contact Mr Smith by phone, Constable Uhrle ascertained  

that Mr Smith’s partner is Ms Francesca King and he telephoned her in order to 

ascertain who was driving the vehicle, and whether the driver had suffered any 

injuries as a result of the accident.  Ms King told the police that the vehicle had been 

left at the party and that the defendant was at home with her.   

[11] Subsequently Constable Uhrle and Constable Stephanie Chambers, with 

whom he was on duty, went to the defendant’s home and asked to see the defendant.  

The defendant’s partner answered the door and the two police officers entered the 

property, going upstairs and into the bedroom where Mr Smith was in bed. 

Elements of the charge 

[12] In order to prove the charge of driving with excess blood alcohol against 

Mr Smith, it is incumbent upon the police as informant to prove beyond reasonable 

doubt that Mr Smith was, on 13 April 2014, driving a motor vehicle on a road, and 

that at the time of the driving he had in his blood, a blood alcohol level in excess of 

80 milligrams of alcohol per 100 millilitres of blood.   

[13] In respect of the careless driving charge, the prosecution must prove that the 

defendant was driving a motor vehicle on a road on the day and place alleged and the 

defendant failed to exercise the degree of care and attention that a reasonable and 

prudent driver would exercise in the circumstances.   

[14] In this case there is no dispute that the defendant was driving his Audi motor 

vehicle on 13 April 2014 on Lower Shotover Road and that as a result of his driving, 

he crossed the centre line and came to rest in vegetation on the opposite side of the 

road. 



 

 

Issues in dispute in this case 

[15] What is in dispute in this case, is: 

(a) Whether the defendant had a blood alcohol level exceeding 

80 milligrams of alcohol per 100 millilitres of blood; and  

(b) Whether, as a matter of fact, the defendant’s driving on this occasion 

was such that he was not exercising the degree of care and attention 

that a reasonable and prudent driver would exercise in the 

circumstances. 

[16] As part of the dispute under 15(a) above, the defence challenge – 

(a) The validity of the blood test results. 

(i) The defence challenge the chain of custody that the blood 

tested was that of the defendant;  

(ii) Whether the blood test results were accurate and reliable;  

(iii) Arbitrary detention and breach of s 22 of the New Zealand Bill 

of Rights Act 1990 (“BORA”); 

(iv) Breach of the right to silence and right to a lawyer in breach of 

s 23 BORA; 

(v) Breach of the defendant’s right to refuse medical treatment in 

breach of s 11 BORA; 

(vi) Unreasonable manner of search and seizure of the defendant’s 

body, in breach of s 21 BORA. 

(b) The admissibility of Ms Coward’s evidence. 



 

 

(i) The defence say this is inadmissible hearsay. 

(c) The police entry into the defendant’s home. 

(i) The defence say Ms King did not give them permission to 

enter; 

(ii) Entry was not pursuant to either s 14 of the Search and 

Surveillance Act 2012, or under the common law necessity 

principle, and s 8 of the Search and Surveillance Act had no 

application to the defence case; 

(iii) Further, the defence submit the police could only enter onto 

the defendant’s property if they had a licence, either express or 

implied.  If the Court determines there was such a licence, the 

defence say that licence was revoked by Ms King. 

(d) The apparent insistence by the police that the defendant go to the 

hospital. 

(e) The defence also submit the police should have raised contrary 

evidence with Ms King. 

The decision making process 

[17] Before I begin my consideration of the evidence and the law, it is important 

that I set out my role in a Judge Alone Trial.  I am required to decide whether the 

essential elements constituting the alleged offences have been proved beyond 

reasonable doubt. 

[18] This is a criminal prosecution.  The onus is on the police to prove the 

elements of each charge beyond reasonable doubt.  There is no onus on the defendant 

to prove or disprove anything.  All facts need not be proved beyond reasonable 

doubt, only the elements of the charge. 



 

 

[19] In this case the defendant has given evidence himself.  The fact the defendant 

gave evidence does not change the onus or standard of proof.  

[20] I have considered all of the evidence that has been placed before me in this 

case.  This includes the evidence given on oath, the evidence read to the Court 

without objection, and the exhibits. 

[21] The evidence that I heard in this case featured various conflicts, and therefore 

it cannot all be correct.  The divergence in the evidence simply does not allow for 

that to occur.  I have looked at all the evidence with the aim of being objective, 

careful, impartial and dispassionate in my assessment of the evidence.  

[22] It has been necessary for me to consider the honesty, reliability and 

credibility of each witness.  I do not have to accept everything that a witness says or 

reject anything that a witness says.  I am entitled to accept and reject parts of what a 

witness said in their evidence. 

[23] I also emphasise that in reaching a decision in a Judge alone trial, it is neither 

necessary - nor am I required - to articulate findings about every item of the 

evidence.  My role is to determine whether the prosecution has proven the elements 

of the alleged offences beyond reasonable doubt.  In doing that, however, it is 

necessary for me to resolve some primary disputes over the facts. 

Evidence for the prosecution 

[24] The defence have raised a significant number of issues in this case which the 

defence submits will lead the Court to inevitably conclude that the charge (of driving 

with excess blood alcohol) faced by Mr Smith cannot be proven beyond reasonable 

doubt. 

[25] There has not been any defence of substance submitted in respect of the 

careless driving charge, and I will deal with that charge first in this decision. 

 



 

 

Careless driving charge 

[26] To find the careless driving charge proven, the prosecution must prove that 

the defendant was driving a motor vehicle on a road on the day and place alleged 

(this is not in dispute), and that the defendant failed to exercise the due care and 

attention that a reasonable and prudent driver would exercise in the circumstances. 

[27] It is accepted that Mr Smith was the driver of a motor vehicle on Lower 

Shotover Rd.  As the defendant approached a left hand bend his vehicle crossed the 

centre line of the road coming to rest on vegetation on the opposite side of the road.  

Mr Smith’s vehicle was substantially damaged and he suffered a minor injury.  

The weather was good and the road was dry.  There is no evidence before me that 

there were any mechanical issues with the car being driven by Mr Smith. 

[28] Constable Uhrle in his evidence described a significant impact to the front of 

the vehicle and engine damage was such that it was not going to be driven again.  

There was also some side impact, with most of the damage being to the front of the 

vehicle and the driver’s side.   

[29] In cross examination the Constable accepted that he could not offer any 

evidence about the speed which the crashed vehicle was travelling at prior to the 

crash.  He did say however that he “was concerned for the person” within? the car, 

particularly as the airbags were deployed and he understood airbags are deployed on 

a high impact crash. 

[30] The defendant in his evidence said that it was a moment’s inattention which 

resulted in him driving off the road.  It was his evidence that at least three cars had 

gone off there in the last few years in that vicinity.  He said his vehicle got slightly 

off camber going round the corner.  He said he was not speeding at the time.  He was 

not going over 80 kilometres per hour.  Further he said that he remembered looking 

up and seeing the other side of the road.  The defendant said “Sometimes you get into 

the other side of the camber and it’s quite hard to pull back.”  He said “If the tree 

hadn’t been there the car would have had very little damage, that it would have run 

alongside the side of the hawthorne hedge and stopped.”  What I have to assess is 



 

 

whether the defendant’s actions on 13 April 2014 were such that he failed to exercise 

the degree of care and attention a reasonable and prudent driver would exercise in 

the circumstances. 

[31] Even a moment’s inattention is sufficient to prove a charge of careless driving 

and accordingly I find that the charge of careless driving against Mr Smith in the 

circumstances is proven. 

The ESR evidence 

Samantha Jane Coward 

[32] The first witness for the prosecution was Samantha Jane Coward, a forensic 

toxicologist at the Institute of Environmental Science and Research in Wellington.  

Ms Coward confirmed that her primary role with the ESR is as a toxicologist and 

a blood alcohol analyst.  She confirmed that ESR does analysis of biological 

specimens for the presence of drugs and poisons, including alcohol.  Ms Coward is 

suitably qualified to undertake this work by virtue of two Bachelor of Science 

Honours degrees, one in Applied Biochemistry and the other in Biomedical Science.   

[33] While there is a dispute in this case as to whether or not Ms Coward’s 

evidence regarding important matters in this case is hearsay, there was no challenge 

by the defence to her qualifications. 

[34] Ms Coward confirmed that she is an approved analyst under the Land 

Transport Act.  Ms Coward’s initial involvement in this case was as a technical 

reviewer of the original analyst, Noreen McGavin’s work.  Ms McGavin was not 

working under Ms Coward’s supervision.  They both, according to Ms Coward’s 

evidence, worked at the same level. 

[35] As a matter of law, the certificate produced by an ESR analyst confirming the 

level of alcohol per millilitre of blood is proof of that level.  However, in this case 

when the bottle containing what the prosecution say was Mr Smith’s blood arrived at 

the ESR, the label that would normally be firmly attached to the bottle containing the 



 

 

blood sample was loose.  Consequently, the analyst was unable to provide the usual 

certificate, and the presumption regarding the certificate that would normally apply 

is not applicable in this case.  Accordingly, the prosecution must prove that at the 

time of Mr Smith’s driving, his blood alcohol level exceeded 80 millilitres of blood 

rather than rely on a certificate. 

[36] Ms McGavin did not give evidence as she retired from the ESR in February 

2015, although she continued to work on a casual basis until she fully retired in April 

2015.  Ms Coward’s evidence was that she was able to retrospectively look at all of 

the information that Ms McGavin had at the time of her analysis, because the ESR 

retains all of that information on a case file which is stored in secure storage on site.  

She also confirmed that all of the electronic data was available.  She confirmed that 

even though she did the initial technical review of Ms McGavin’s analysis, any 

approved analyst signed off to work at the ESR could have done exactly what 

Ms Coward had done, which is to write a statement based on the information.  She 

confirmed that only appropriate people with access can get into the case files.   

[37] Additionally, Ms Coward’s evidence was that the ESR have a secure hard 

drive which is where things like the chromatography data and any batch reports 

generated from the instrument and from the laboratory information system are stored 

as well.  She said that due to the storage, ESR can bring all of that information easily 

together. 

[38] Ms Coward confirmed that from considering Ms McGavin’s information, she 

was able to report that the two samples of blood, each in a bottle that had a loose 

label, were delivered to the ESR on 16 April 2014.  The samples were received by 

Jane Bellman who was one of the laboratory support team employed by ESR, and is 

approved by the ESR to receive samples taken under the Land Transport Act.  She 

was also able to confirm that the samples of blood were received in a sealed package 

by registered post number RD030900612NZ.  Although the labels wrapped around 

were not attached to the actual bottles, the labels themselves stated that the two 

samples had been sampled from Sebastian Smith of [address deleted], and that the 

samples had been taken at 2:55 am on 13 April 2014. 



 

 

[39] Ms Coward confirmed that in April 2014 when the samples were received by 

the ESR, they would have been in a registered post courier bag with the samples 

inside and in polystyrene to protect the bottles.  Normally the labels are firmly 

attached to the samples, but in this case the labels were around the samples in such 

a way that they could have slid off.  It is because the labels could have been slid off 

that the ESR cannot issue a certificate.   

[40] Ms Coward confirmed that the label itself is not part of the blood testing kit.  

It is usually part of the form and following the label being filled out, it is then 

wrapped around the sample.  Normally a further layer of cellotape is added to attach 

the label completely to the bottle so that one cannot get to the seal underneath.  

That did not happen in this case.   

[41] Ms Coward confirmed that they have trained staff who look for whether 

a sample will be able to have a certificate generated or not, and it is noted as a reject.  

However, her evidence was that although it is called a reject it does not mean it is 

a reject for the purpose of analysis.  It means that the ESR cannot generate 

a certificate. 

[42] When a sample is rejected a red cross is put on top of the blood sample which 

was the case here. 

[43] Ms Coward also explained what was included when she was undertaking 

a technical review.  At paragraph 23, page 11, Ms Coward said: 

… so I can look at a batch without having done it myself and know by the 
acceptance criteria that we have, whether the batch is acceptable or not. 

[44] Ms Coward also confirmed that Ms McGavin used technical assistance as 

well to trace the blood sample analysed.  She (Ms McGavin) did not actually prepare 

the sample herself for analysis.   In this case Julie Chambers was the trained analyst 

assistant who prepared the samples.    

[45] Ms Coward confirmed the role of an analyst is primarily the interpretation of 

the data.  Each sample is given its own barcode, in Mr Smith’s case the barcode 

allocated to his sample was BLA144410. 



 

 

[46] Ms Coward explained in detail the procedure that is undertaken for the 

analysis of a sample such as Mr Smith’s.  She confirmed that all of the staff at the 

ESR laboratory are trained with procedures in place. 

[47] The ESR is also an accredited laboratory and monitored on a regular basis.  

Ms Coward’s evidence was that each sample was done, “each sample one at a time”.  

She did not believe there was a possibility if the procedure is followed correctly of 

mixing anything up. 

[48] Ms Coward also confirmed that Ms McGavin’s analyses remain on the 

completer as an electronic file which means anyone can go and view them later. 

[49] Ms Coward’s evidence was that the laboratory information management 

system uses the ratios calculated from the instrument to create the batch report, 

which is also done electronically, by someone logging into the laboratory 

information management system, creating the report and then checking the data as it 

is produced.  Consequently this means that someone like Ms Coward, who did not 

make the initial observation, can go back and look at what someone else has seen on 

the screen. 

[50] Ms Coward confirmed at page 17, that when she observed the screen of 

historical data, she looked at the batch report and checked that everything reached all 

of the ESR acceptance criteria.  She was able to see that ESR had a couple of results 

that were over 160, meaning the blood contained 160 (plus or minus 8) milligrams of 

alcohol per whole 100 millilitres. 

[51] Ms Coward confirmed the plus or minus 8 takes into account effectively the 

human factor due to every measurement having a level of uncertainty due to 

different people actually measuring something slightly different.   

[52] What that means in this case for Mr Smith is that the best estimate of the 

concentration of alcohol in the blood is 160 but it is also possible it is 8 either side. 



 

 

[53] Ms Coward confirmed that up to 5 different people were involved in the 

process of analysing a sample from receipt of the blood by the ESR through to the 

issuing of an analyst’s certificate.    

[54] All the calculations are done by the laboratory information management 

system.  Ms Coward confirmed (page 20) the specific process of analysing 

Mr Smith’s blood, including the thorough checking process (page 29).  It was 

Ms Coward’s evidence that Mr Smith’s sample was received by the ESR on 14 April 

2014 and on the POL530, which is the medical certificate, there is barcode which 

says “Received by: Jane Bellman.  Receipt date: 16/4/2014” and it has the ESR 

reference BLA144410 plus the registered post reference which was used for this 

particular sample.  This is generated for each sample that comes in.   

[55] Each sample is treated on its own.  The bags are opened just one at a time and 

the laboratory support person, who in this case was Jane Bellman, would have 

opened the bag, opened the box, taken the two samples out, noted the labels were 

loose, put that on to the paper work and entered that into the Laboratory Information 

System (“LIN”), and created the barcode which is now specifically linked to 

Mr Smith.   It is that barcode that is then used to trace the sample all the way through 

the process, according to Ms Coward. 

[56] It was her evidence that 16 April 2014 was the date that the barcode was 

generated.  She further explained the process of analysis.  Ms Coward’s evidence 

was that electronic files are created from the instrument which means she can sit at 

her computer and on the monitor can look at each of the results one at a time in order 

to confirm that they meet all of the ESR’s acceptance criteria.  She also confirmed 

that the LIN system does all of the calculations and generates the report and that for 

each case in the LIN system, if you logged in and looked up the sample number 

allocated to Mr Smith, it would be BLA144410 and went to the results, it would tell 

her that 162 was mean result and that 160 was the corrected mean which is after the 

result is corrected for bias.   Once the results are generated, then they go to someone 

for tech review which in Mr Smith’s case, Ms Coward had undertaken, but equally, if 

she had done the initial testing as Ms McGavin had in this case, someone with 

Ms McGavin’s qualifications could equally have reviewed her work. 



 

 

[57] Ms Coward confirmed that there is a peer review process in the sense that 

there is checking of the details of the bottle and the paper work against the report.  

There is also the tech review of the certificate which checks that the details on the 

certificate match those on the police form and that the results are generated in that 

report. 

[58] In this case Ms Coward was clear in her evidence that her skills were equal to 

Ms McGavin's and that each could effectively do the other’s work.  For that reason 

she was in as good a position as Ms McGavin to give evidence with regards to the 

blood analysis in Mr Smith’s case.   She confirmed that a tech review is not less 

qualified than an analyst.  She confirmed that if you were a tech reviewing some 

work, you have to understand the whole of the process behind it and at the time she 

was tech-reviewing Ms McGavin’s work, she was an approved analyst.  

She confirmed that in respect of blood alcohol analysis you have to be an approved 

analyst to undertake a tech review.  Ms Coward confirmed that you have to know 

where those results have come from and understand how the process works in the 

laboratory.    

[59] In respect of the certificate itself, it was her evidence, that is more an 

administrative review rather than a tech review because all you are looking at is 

whether it is grammatically correct.  Consequently the people who sign the 

certificates are often different from those who work in the blood alcohol lab.   

[60] Ms Coward confirmed that she did the tech review in Mr Smith’s case on 

22 April 2014.  Ms Coward confirmed in her evidence the process of her tech review 

of Ms McGavin’s analysis (pages 34 and 35).   She also said that on 22 April 2014 at 

the conclusion of her tech review of Mr Smith’s file, she would not have been in 

a position on that day to give evidence of what the analyst’s alcohol blood level was 

for this sample, because she would have needed to go into more detail, which is what 

she subsequently has done.  This included having a closer look at the batch report 

and the chromatogram.   She also confirmed that the information that makes her 

confident that she can report on that process was available to her and she has been 

able to look at it subsequently. 



 

 

[61] Ms Coward confirmed that following the receipt of the sample by 

Jane Bellman, it was Julie Chambers that loaded the samples from this batch for the 

process to be undertaken, and that Ms McGavin’s analyst’s role at that stage was the 

initial check of the batch; to check that everything is in the right position, to check 

the bottles to make sure that they are sealed properly in case anything was missed.  

The samples are then given to the analyst assistant who does all the sample 

preparation and puts them on the instrument.   The analyst will then, in most cases, 

start the batch themselves.  That is a matter of telling the computer how many 

samples are in the batch and pressing ‘go’.   The analyst’s main role after the batch is 

complete is to go through all of the chromatograms and go through the batch report. 

[62] Ms Coward confirmed that she had no reason to believe that Ms McGavin did 

anything differently, that she could not do retrospectively.  She also confirmed that 

the data from the analysis is stored and maintained indefinitely. 

[63] In cross-examination, Ms Coward confirmed that she has seen the blood 

sample attributable to Mr Smith in this case, and she was able to have a look at the 

blood in its sealed bag in 2015.   She confirmed that she did not think it would be a 

good idea to retest the samples because alcohol is lost over time and therefore the 

results that she would have got would actually not have been the best i.e. the most 

accurate result would have been the one at the time the sample was first analysed.  

Although she did accept that alcohol only dissipates over time in small amounts and 

that Ms Coward would not expect a 160 odd result to dissipate down to below the 

legal limit of 80. 

[64] There was some discussion between Ms Coward and defence counsel, 

Mr Haskett, regarding the seals of the blood samples.   Ms Coward confirmed the 

usual process but also said in her evidence at page 40, that Ms McGavin used to 

prefer to open the samples herself, although the analyst assistant can actually open 

them.  She also said the analyst checks the samples were sealed correctly before the 

point that the samples are opened.     

[65] Mr Haskett also referred Ms Coward to various cases where he had 

previously cross-examined Ms McGavin regarding situations where, 



 

 

if Ms McGavin’s assistant was not there or was busy, then she would sometimes 

dilute the batches herself.  Ms Coward confirmed that Ms McGavin can do the whole 

thing, that is, the whole process of preparing the samples for the analysis.    

[66] In terms of the arrival of the samples to the ESR, Ms Coward confirmed that 

the normal procedure is for each courier or post bag to be opened one at a time and 

that she did not believe that she had seen anyone that she worked with take short cuts 

as had been put to her by Mr Haskett, which might then by inference suggest that 

there could have been a mix up in the samples on the day that Mr Smith’s sample 

was analysed. 

[67] She also confirmed that anything out of the ordinary is documented at the 

time and if not documented, then the assumption is made that everything was fine 

and further that the only thing out of the ordinary in respect of Mr Smith’s sample 

was the fact that there was a loose label and the sample has been rejected.  

Ms Coward accepted that she relies on other people doing their job properly. 

[68] Ms Coward confirmed that Ms McGavin has worked for the ESR for over 

20 years and Julie Chambers for 15 years.   She relied on their experience and the 

fact that ESR staff take part in proficiency schemes each year as well, that involve 

the dilution of blood samples and that Ms Coward had never seen results that were 

not pretty much spot on.  She also confirmed that where a loose label is indicated, 

there is nothing further in terms of an actual description of the way in which it is 

loose; for example whether it’s just the sticky gum on the back of the label that has 

broken free or whether the cellotape has come away or whether there is no cellotape 

at all.   She also confirmed in her experience that there were not many bottle samples 

with loose labels received by the ESR.    

[69] Ms Coward accepted in cross examination that in respect of the process 

involved in the blood analysis which involved different staff, that Ms Coward was 

trusting the staff to do their jobs correctly.   Ms Coward was also asked about the 

temperature with which the GSE machine is set.   She accepted that the temperature 

is adjustable but that she had never ever seen the temperature change from the set 

temperature of 40o.  She also confirmed that if the temperature was not set at 400 the 



 

 

batch would not have been allowed to run until parameters had been reached.  

She confirmed in her evidence that every single day before any batches are run, the 

settings are checked.    She said “we (the analyst) do a daily check, not of every 

single batch but at the beginning of everyday we check all of the settings”. 

[70] Ms Coward also confirmed that the blood sample identified as Mr Smith’s 

was analysed on the day it came into the ESR.  Ms Coward confirmed when cross-

examined by Mr Haskett, “that depending on the size of glasses of wine, the volume 

–  I would say 160 is quite high for two glasses of wine”.    Further Ms Coward 

accepted at (page 60): 

… at 160 in your experience and in your expertise you would expect the 
person to have had a lot more than 3 ½ glasses, wouldn’t you? 

[71] She also accepted that if there was evidence of 2 ½ glasses being drunk that 

from her experience and knowledge of blood alcohol, that either the report of two 

glasses is wrong or the blood test is wrong and her evidence was that the reporting 

would be wrong (of the amount consumed) and that she had more confidence in her 

blood test results. 

[72] In respect of an issue that had arisen with regards to a date on the edification 

slip of 2013, it was Ms Coward’s evidence that Jane Bellman had ticked the date as 

13/04/14 so she in Ms Coward’s view obviously believed that was the date that was 

written on the bottle. 

[73] In terms of the chain of custody form, the recording sheet would show 

a range of samples and who they were with at what date and when they went into 

storage.  She also confirmed that the proficiency tests she was asked about by 

Mr Haskett, were external tests and that no concerns had been raised with regards to 

Julie Chambers’ performance.  She also confirmed that they would never report on 

just one result and that there can be up to 6 results; there are variable results and they 

are outside of the ESR’s acceptable criteria then we will write a statement rather than 

certify the results.   Ms Coward said the variable results are often attributable to a 

clot or a blockage or that the dilution tip has gone too close to the bottom and when 

you have started to draw, it’s been flat against the bottom, so you haven’t got that 



 

 

first bit of sample.   The variance is usually because of some sort of small blockage 

either by an undisclosed preservative or small clots that might be present. 

[74] In respect of the expiry of the standard which Mr Haskett questioned 

Ms Coward about, she confirmed that a check was made every month of the 

standard.  She confirmed it as just a visual check to make sure that the expiry date 

had not been exceeded. 

[75] Ms Coward also explained that the allocated number in this case that I have 

previously referred to, BLA1444410 refers to  BLA – blood alcohol, and 14 standing 

for 2014, although she confirmed that was somewhat misleading as the year was in 

fact the financial year from 1 July to 30 June for all BLA14 cases. 

[76] Ms Coward also confirmed that the loose label reference did not refer to the 

seal being broken.  It would only refer to the label that goes around the outside.   

The actual seal itself would still be broken. 

Defence challenge to Ms Coward’s evidence (inadmissible hearsay) 

[77] I do not accept the submission that Ms Coward’s evidence is hearsay.  She is 

an approved analyst under the Land Transport Act.  She and the original analyst, 

Noreen McGavin, worked at the same level.  Ms Coward was able to retrospectively 

look at all of the information on a case file which is stored in secure storage on-site.  

Ms Coward, despite not making the initial observation, could go back and look at 

what someone else has seen on the screen (see paragraph [50] above).  All of the 

calculations are done by the laboratory information management system.  

Ms Coward’s skills were equal to Ms McGavin’s and she is able to give direct 

evidence (not hearsay) of the results).  In any event, she did the tech review of 

Ms McGavin’s analysis and I determine her evidence is not hearsay. 

 

 

 



 

 

Defence challenges to the blood test results 

[78] Mr Haskett’s lengthy submissions at times lacked precision and clarity, but 

I discern that he challenges, in respect of the blood test results – the chain of custody, 

and whether the blood tests were accurate and reliable (see paragraph [16] above). 

[79] Mr Haskett submits: 

a) The evidence does not establish “how” the blood sample was sent.  

Specifically: 

i. The evidence of Constable Hillis, who sent the sample, was 

that he posted it on 14 May 2014.  However, the sample was 

actually received by the ESR a month earlier, on 16 April 

2014.  Defence counsel state that as this was an admitted fact 

under s 9 of the Evidence Act, the prosecution cannot claim it 

was merely a “typographical error”.  

However, it seems to the Court impossible to accept this date 

(14 May 2014) as an admitted fact, given the charge itself was 

laid on 5 May 2014 – ergo it would give rise to impossibility 

and therefore I find as a fact the date of posting was actually 

14 April 2014, and the 14 May day was a typographical error. 

ii. The constable did not identify the blood specimen he sent by 

the motorist’s name or by registered post number.  It is unclear 

what Mr Haskett meant by this submission, so I place no 

weight on it. 

iii. The constable said he dropped “the blood” at the post shop, 

which the defence says implies that the constable saw the 

blood and it was not in a sealed package when he opened the 

fridge.   



 

 

I do not find that this is a conclusion I can reach merely from 

the fact the constable referred to “the blood”. 

iv. Even if the blood was sealed, the constable does not specify 

what address he sent it to.  

I can easily infer the blood was sent to the correct ESR 

address, given they received it. 

v. The constable did not specify how many specimens were in 

the fridge, whether they were intact, or whether he “did 

anything with them” before going to the post shop.  

The number of specimens and whether they were intact could 

be confirmed by the ESR documentation of the blood when it 

arrived.  

In terms of whether he “did anything with them” this 

submission is vague and ambiguous.  Unless defence counsel 

has an actual allegation he wishes to make, it is my view the 

Court cannot declare the chain of custody was broken merely 

on the suspicion that the constable may have “done 

something” unspecified to the specimens. 

vi. The constable did not specify whether “the blood” meant 

a single specimen, or multiple specimens. 

This issue is overcome by evidence from the ESR of what was 

actually received. 

b) Constable Uhrle did not see Constable Hillis go to the post shop, so his 

assumption that “he would have been the day shift the next day” is 

inadmissible opinion or speculation.  I do not accept this as a submission 

relevant to the chain of custody. 



 

 

c) Given the issues surrounding the date the samples were said to be sent 

(14 May 2014) and when they arrived (16 April 2014), the defence say 

a possible inference is that the blood was sent independently of the labels.  

It seems from the ESR practice that if blood arrived independently of labels, 

this would be noted and I rely on the evidence of Ms Coward in this regard. 

d) If the blood was sent on 14 May 2014 and the ESR date of receipt (16 April 

2014) is incorrect, then s 74(4) of the Land Transport Act has not been 

complied with.  This requires the laboratory to receive the blood within seven 

days of the date on which the specimen was taken.  As clarified above, I have 

formed the view this is a mere typographical error.  The date of the charging 

document definitively indicates that 14 May 2014 could not have been 

correct; ergo it must have been 14 April. 

e) “Lacuna” between the unlocking of the blood fridge and receipt 

by Ms Bellman, in particular: 

i. No note of the registered post number by Constable Uhrle; 

Constable Hillis did not say the same package was used, or 

what the number was. 

I am unclear what defence counsel means by “same package”.  

This, in my view, does not help the defence case. 

ii. Because there was no evidence about a specific address being 

put on the registered post page, therefore the defence submit 

the Court should conclude that ESR’s address was not put on 

it. 

As discussed above (a)(iv), I have formed the view it can be 

inferred the package was correctly addressed, given it arrived 

at the ESR laboratory. 



 

 

iii. The defence submit that if not addressed, it can be inferred 

that someone else would have opened the package to see what 

it was and where it should be sent, allowing room for error. 

It seems this is unduly speculative, and I do not accept this 

submission in light of my conclusion that the address can be 

inferred to have been correct, given the arrival of the package 

at the ESR laboratory. 

iv. The defence submit there is not enough evidence about how 

many people had access to the blood specimen before it was 

sent to ESR. 

The defence does not refer to any obligation that such a record 

be kept, therefore I am unable to conclude why this would be 

required of the police. 

v. Further, the defence submit there was not enough evidence as 

to whether the bag was sealed or whether it was opened 

(e.g., tampered with, or maybe other samples were added to 

the bag “to save shipping costs”, or perhaps opened by 

someone who should not have opened it as a result of no 

address). 

Again, the Court had clear evidence from Ms Coward as to the 

ESR’s usual practice if the bag had been tampered with, and 

that this would have been noted on receipt. 

f) The defence submit that the prosecution offered no evidence that the T seal 

was not peeled back or broken when allegedly seen by Ms Bellman.  Again, 

from the evidence of Ms Coward regarding the ESR practices, it seems that if 

the T seal were peeled back or broken, then this would have been noted. 



 

 

g) The suggestion that Ms Coward’s evidence on the terminology used was 

conflicted, is not relevant to the chain of custody issue. 

h) The defence submit that as not all discrepancies were recorded – ie, as one 

member of staff did not record that the labels had an incorrect date on them, 

then it should be asked, if this was not recorded, what else was not recorded?  

While this may have been a mistake by Ms Bellman, it cannot be inferred, 

in my view, that as a result, she could have failed to note an unsealed 

package, peeled back T seal, or mixed samples.  From the evidence, 

the impression I gained was that while ESR will expressly look at the T seal 

etc for the purposes of issuing a certificate, the date on the samples is not as 

critical. 

i) Mr Haskett also relies on other decisions involving Ms Coward as a witness.  

In one case, Jones v Police [2015] NZHC 2814, Ms Coward accepted there 

might be something wrong with the ESR process and it may return incorrect 

results.  However, Mr Haskett’s submissions on that point is misguided as the 

facts in that matter are somewhat different to this case. That case was about 

the deterioration of blood samples over time, and the defendant had had his 

sample tested privately, almost four months after the night in question.  

There was evidence from Ms Coward and a Dr Madhavaram as to how 

samples may deteriorate over time although some may not, and it was 

impossible to say whether a sample had deteriorated or not.  That case was 

nothing to do with ESR processes, much less about whether they could return 

incorrect results. 

j) The submission that forensic services can ‘get it wrong’ lacks precision in 

respect of this case.  Unless Mr Haskett is making a specific allegation based 

on evidence, this, in my view, is irrelevant to this case.   

k) With respect to the submission that there was no evidence that the medical 

certificate or POL 530 was in the post bag - and even if it was in the post bag, 

the bag may have been opened if it was not addressed and it could have been 

misplaced - seems to be another unreasonable expectation by defence 



 

 

counsel.  Unless counsel is able to point to any statutory requirements that 

such records be kept by the police, the Court, in my view, is entitled to rely 

on ESR to note anything that is amiss. 

l) As to “No evidence of the copy that had been sent to ESR, or that it had the 

correct date on it”, in the absence of seeing the POL 530 form for myself, 

I struggle to understand what Mr Haskett is arguing in this paragraph 

(at [30](i) of his submissions). 

[80] Ms Coward stated that ESR would check the driver’s details are correct in the 

statement, by comparing it against a POL 530.  However, she did not state whether 

the names in fact matched, and did not exclude several possibilities such as that the 

POL 530 was a scanned document which could give rise to further human error.  

It seems Mr Haskett is again attempting to make an argument based on speculation.  

I consider it can be inferred from the fact that the name is checked, that if the name 

did not match then this would have been noted.  The fact that Ms Coward did not 

expressly say the name matched, and the form of the POL 530 (whether physical, 

scanned, etc) are not fatal, in my view. 

Defence challenge to the police entry into the defendant’s home 

[81] It is the prosecution case that Constable Uhrle had called the telephone 

number of defendant but failed to speak directly to the defendant because his call 

went to the answerphone.  The constable’s evidence was that he ascertained that the 

defendant’s partner was Francesca King and, having obtained a phone number for 

her, he managed to speak with her.  Ms King, according to Constable Uhrle, told him 

that “Bas” [the defendant] would call [the police] back in the morning … and that 

Bas was at home with her. 

[82] Constable Uhrle said that having attended the crash scene and viewed the 

blood on the window and noting the airbag had deployed, he considered the police 

had a duty of care to look after anyone that had been involved in the crash and to 

make sure that people that were in the vehicle were okay.  He also thought there 



 

 

might be a theft complaint as Ms King had said the vehicle had been left at the 

address where they had been. 

[83] Constable Uhrle said that on arrival at the defendant and Ms King’s address, 

one of the first things Ms King said to him was that “Bas drove” and that she was not 

in the vehicle but had been in a taxi which saw the crash. 

[84] Although the constable could not remember Ms King’s exact words, he said 

that she said “Come in” or something along those lines, and that 

Constable Chambers was with him at the door.  He said there was not too much of 

a delay at the door and they just, sort of, went straight in.  He thought that Ms King 

appeared fine.  He said they asked to see the defendant to make sure he was okay and 

were led to the bedroom where the defendant was. 

[85] In cross examination Constable Uhrle accepted that Ms King told him that 

the defendant was in bed and that he told Ms King that he needed to “speak to Bas” 

about the matter.  He told Mr Haskett in cross examination that he wanted to discuss 

with the defendant “the vehicle going missing in Speargrass Flat Road” and “also 

the crashed car”. 

[86] The constable could not say for sure if Ms King told him not to come to the 

house.  At page 133 (in the transcript) of evidence, he said 

Honestly, I’m not 100% sure whether she said don’t come to the address but 
we had a conversation on the phone along the lines of, that I want to talk to 
Bas [the defendant].  She wasn’t offering me an opportunity to do that.  ...  
She said that she’d get Mr Smith to call back. 

[87] However the constable said he was still concerned about the wellbeing of the 

person in the car and what had happened in relation to the car, and there was the 

issue of whether the car was stolen or not. 

[88] The constable said that even if Ms King had asked him not to come to the 

house, he would still have gone to the address because there was still an outstanding 

person that had been involved in the crash.  Additionally, the Constable said at page 

135 (of the transcript) that “It didn’t weigh up, and on top of that, she [Ms King] 



 

 

wasn’t the owner of the property, it was the defendant’s company vehicle.”  He said 

further at page 136 lines 4-6 that he “was not intending to arrest anybody at that 

point when he entered on to the property.” 

[89] The constable confirmed several times in his evidence that he was relying on 

the implied licence from Ms King to enter the property, and that at no time did 

Ms King expressly ask them to leave.  Constable Uhrle also said that generally when 

he knocks on the door of a person’s place, he does not expressly tell them that they 

have a right to deny him entry.  The officer was clear in his evidence that when they 

went to the door and knocked, Ms King asked them to come in, particularly that her 

demeanour was such that she turned around to walk up the stairs “as if we were 

going to follow her.” 

[90] Subsequently in the evidence it was clarified that Ms King told the constables 

they did not need to enter, and she would arrange for Mr Smith to call them.   

[91] The officer accepted that at that point they had sufficient evidence to lay 

a charge of careless driving, but also said they were not concerned about that at that 

point.   

[92] Constable Chambers’ evidence was that on arrival at the defendant’s property, 

a female she now knows to be Francesca King answered the door and “invited us 

both in and we went upstairs” (or words to that effect).  Constable Chambers also 

said that Ms King invited them into the bedroom to have a talk to see if Sebastian 

[the defendant] was okay.  It was her evidence that it was mostly Ms King and 

Constable Uhrle that were talking and they had a conversation regarding what had 

happened during the night.   

[93] Constable Chambers heard Ms King say that she was coming home in a taxi 

and came around the corner to find the Audi crashed on the side of the road, and that 

she had then picked up Mr Smith and they had come back to their home.  It was 

Constable Chambers’ evidence that Ms King said “He [the defendant] was in the 

bedroom and that we were welcome to come in and check on him.”  It was the 



 

 

constable’s evidence that they were concerned for the defendant’s wellbeing, 

considering the airbags had been deployed in the vehicle.  

[94] Constable Chambers said that Constable Uhrle walked into the bedroom, with 

Constable Uhrle having a conversation with Mr Smith and concern being expressed 

that Mr Smith needed to see a health professional or doctor, and there was 

a discussion between Mr Smith and Constable Uhrle regarding going to hospital or 

getting an ambulance to the address. 

The law 

[95] Lawful entry can be pursuant to the various provisions of the Search and 

Surveillance Act 2012 or under the common law.  In this case it is the police case 

that they had permission to enter on to the defendant’s property.  Whereas the 

defence say that Ms King did not give the police officers permission to enter the 

property and entry was not pursuant to either ss 8 and 14 of the Search and 

Surveillance Act 2002, nor under the common law necessity principle. 

[96] Further, the defence submit that the police could only enter onto the 

defendant’s property if they had a licence, either express or implied.  If, however, the 

Court determines Ms King did grant the police a licence to enter the defendant’s 

property, it is the defence case that the licence was revoked by her. 

Assessment – unlawful entry 

[97] It is my determination that while Ms King may not have wanted the police in 

her home that night, she did not communicate that to the police.  She said in 

evidence that she was expecting the police to come to the house.  She accepted that 

the officers might well have thought there was potential for serious injury, having 

been to the crash accident scene. 

[98] Ms King described the two police officers arriving at her house when she was 

in her nightie, and that they were quite stern and insistent about seeing the defendant.  

She said she felt they were not going to leave unless they did sight the defendant. 



 

 

[99] While it was Ms King’s evidence that she did not want the police there at her 

home,  and that she was worried about the neighbours and the children, I find as 

a fact that she did not communicate her feelings to either police officers.  She did not 

directly state to either officer, by words or behaviour, that they were not welcome in 

her home. 

Breach of New Zealand Bill of Rights Act 

[100] The defence submit that Mr Smith did not voluntarily go to hospital in 

Queenstown but, rather, he was detained, and consequently he should have been 

given his right to silence and the right to a lawyer – breach of s 23 of the 

New Zealand Bill of Rights Act 1990 (“BORA”).   

[101] It was the police evidence that Mr Smith accompanied them voluntarily to the 

police station but in any event he was not detained in breach of s 22 BORA: 

22 Liberty of the person 

Everyone has the right not to be arbitrarily arrested or detained 

[102] Constable Uhrle’s evidence was that after the request was made of Mr Smith 

to accompany them to the hospital there was some delay in leaving but that he could 

not remember the reason for the delay.   

[103] In cross examination Constable Uhrle said “I again insisted that he go to the 

hospital to check his head but he did not accept that reason” breach of s 22 BORA.   

[104] Constable Uhrle also said that he told the defendant “You need to know that 

there is two reasons why we are going to the hospital, but they will probably take 

some blood to find out the causes of the crash” and he said “We need to find out the 

cause of the crash without mentioning the word ‘blood’.”  

[105] Constable Uhrle accepted in cross examination, when it was put to him that 

he insisted that the defendant go to the hospital, that he said “I did.”  He expanded on 

this further and said “I insisted he go to the hospital to check his head.”  

Constable Uhrle did not accept that he detained the defendant.  It was his evidence 



 

 

that before they went to the hospital (while still at the house) he said to the 

defendant, “You know that you don’t have to come to the hospital.  We’re going there 

for a head injury.”   

[106] Constable Uhrle said that conversation was at the front door and the 

defendant had an opportunity to walk back inside.  Constable Uhrle accepted that 

those comments were not in his notebook.   Constable Uhrle also said, referring to 

his notebook, that he told the defendant, “You do not have to come to the hospital 

with us.  There’s two things police are concerned about – your health and the cause 

of the accident.”.  He confirmed that that was written in his notebook at 2:15 am.    

Constable Uhrle earlier denied that these notes were made up. 

[107] It was Constable Chambers’ evidence that she and Constable Uhrle and 

Mr Smith walked down the stairs from the bedroom and there was a brief discussion 

regarding Ms King coming to the hospital or she would drive there.  It was the three 

of them (the defendant and the two constables) who got into the police car and drove 

to the hospital.  It was Constable Chambers’ evidence that Constable Uhrle again 

said that “he [the defendant] wasn’t obliged to come with us” and she confirmed that 

she had heard this being said in the bedroom and again outside the address and in the 

car, so three times in total.   

[108] Constable Chambers said that she was driving the car with Mr Smith and 

Constable Uhrle in the back.  She said she could recall Constable Uhrle reinforcing 

the fact that he (the defendant) did not have to come with them if he did not want to. 

[109] In cross examination, Constable Chambers confirmed that when she and the 

other constable were in Mr Smith’s bedroom, he was given a couple of options by 

Constable Uhrle “It was that we could get an ambulance to the house or that we 

could take him to the hospital.  It wasn’t an obligation.”   

[110] In cross examination Constable Chambers did not accept that the defendant 

was not told he did not have to go to the hospital nor did she accept that the police 

did not refer to an option of calling an ambulance.  Constable Chambers also said in 

answer to questions from both Mr Haskett and the Court that the defendant was told 



 

 

he was not detained, and that he was not under any obligation to come with them to 

the hospital. 

[111] Constable Chambers did not accept in cross examination that it was the 

police’s intention all along to get the defendant to a hospital so the police blood 

sample could be taken.  She said that they were concerned that he could have been 

injured and mentioned concussion.  She attributed her concern to the airbags having 

been deployed (gone off in the car) and that there was blood present at the scene.  

While Constable Chambers accepted that she did not see any injuries on the 

defendant, she did not accept that the concern about the defendant’s welfare was a 

sham to justify taking him to the hospital; nor would she accept the defendant made 

it clear to her that he did not want to go.  She said that although she did not write 

down the exact words, “the offer was there for us (the constables) to drive him to the 

hospital and he came with us.” 

[112] During the course of giving evidence, Constable Chambers referred to her 

notes.  She read directly from them and noted “Advised that we could take him to 

hospital, get an ambulance to the hospital.  He wanted to come with us and not get 

an ambulance and advised by Constable Urhle that he was not required to attend the 

hospital with us.  Bas replies he wants to do.  He may as well now since he was 

awake.”  She said she made those notes shortly after leaving the house and then 

more at the hospital.  She confirmed that the events were fresh in her mind at the 

time the notes were made.  Constable Chambers confirmed in re-examination that it 

was concern for Mr Smith to get him seen by a medical professional that they 

wanted to take him to the hospital.  Constable Chambers also said that it is not 

uncommon for that sort of thing (attendance at someone’s house) to happen in the 

middle of the night, especially regarding a car crash. 

[113] The defendant said in evidence that he was immediately intimidated, being 

woken at 2.00 am with the police in his bedroom.  He accepted the police 

immediately suggested he needed to go to the hospital with them, and that they were 

concerned about him and wanted him to be checked out.  Although the defendant 

said he did not want to go to the hospital, he also said, “I didn’t really feel like I had 



 

 

a choice.  I wasn’t given the choice of not going to the hospital.”  He said he was not 

offered the opportunity of an ambulance. 

[114] The defendant said further (p 209 line 6) “No, I didn’t think I had a choice, 

actually, in going to the hospital then.  It seemed obvious that they were trying to get 

me to the hospital.  I didn’t know the exact reason at the time.  I didn’t – if I had 

thought that I had a choice in the matter, I would have chosen to go back to bed.” 

[115] It was the defendant’s evidence that he had protested twice that he “didn’t 

want to go” and asked them were they actually insisting that he go to the hospital, 

and that he didn’t want to go.   

[116] When asked if he had information given to him about the right to silence and 

the right to call a lawyer the defendant was asked in evidence (p 212): 

Q: Prior to the police blood sample being taken, when you were at the 
hospital, was there any information or advice given about calling a lawyer or 
anything? 

A: No, there wasn’t. 

[117] Further, the defendant said in evidence that he did not feel that they (he and 

his partner) were there on a willing basis, that it was he and Francesca and the two 

officers, and “it felt like we were under police control” (p 210 line 2).  He said he 

was under police direction for about an hour before the blood sample was taken.  

It was the defendant’s evidence that when asked why he “did it”, that he did not 

really think he could have refused.  He said that prior to the police blood sample 

being taken, there was not any information or advice given about calling a lawyer or 

anything.   

[118] In cross-examination by Sergeant Collin, the defendant said that his attitude – 

that he wanted to get it over with and get out of there (referring to the hospital) – was 

an internal feeling that he had.  He was also questioned about having told Constable 

Uhrle that he had a ‘black out’ and that was probably the airbag going off in his face, 

and that he had made a comment to Constable Uhrle about a “black out” (p 215).  

The defendant told Sergeant Collin he did not know why he had crashed, but that he 

had not said prior to that, that it “might have been a black out”. 



 

 

[119] While the defendant accepted that there was a reference in the constable’s 

notes to a “black out” he said that he had made it in a loose suggestion, and that 

comment was recorded and – as he was not feeling he had done anything wrong at 

the time – he just let it go, and signed it because he wanted to get out of the hospital.  

The defendant said the accident was obviously a moment’s inattention on quite a 

sharp corner, but he was certain he did not black out before the corner or during the 

corner.  He explained (p 216), “the conversation may have just switched to the fact 

that … the airbag went off and that I might have blacked out because I couldn’t quite 

remember that part of it at the time for one or two seconds.” 

[120] In response to a question from the Court, Mr Smith said (p 217 line 16) 

“…I’m quite sure that there was a moment as the, as the airbag went off that I can’t 

remember.  I remember actually going off the corner into the hedge and then there 

was a, a second that I can’t remember and then I remember reaching out the 

window.” 

Assessment 

[121] Having heard the evidence of the two officers, the defendant, and Ms King, 

I prefer the evidence of the two officers.  They each recorded confirmation of 

discussions in their notebooks and had not been drinking, compared with Ms King 

who had, on her admission, been drinking; and the defendant who had been involved 

in a relatively serious accident.  He also accepted he had drunk some wine.   

[122] I find as a fact that the two officers attended at the defendant’s home 

primarily to ascertain if he had been injured due to the blood at the scene and the 

damage to the car, and the deployed airbags.  

[123] A breach of the right accorded under s 22 BORA will occur where, firstly, 

a detention has occurred, and secondly, where such detention is considered arbitrary.  

A detention will occur where the words or conduct of an enforcement officer result 

in a reasonable belief that a person is not free to go.1

                                                 
1 R v M [1995] 1 NZLR 242 

  This is a mixed 

objective/subjective test: did Mr Smith believe, on reasonable grounds, that he did 



 

 

not have a choice in accompanying the constables to the hospital?  It is for the Court 

to determine the reasonableness of such a belief, and what an independent observer 

would have made of the situation will be relevant.2

[124] It was the defendant’s evidence that there was no mention of drink-driving at 

the house at all, but that it was purely for him to get checked out from a medical 

perspective.  He said he didn’t want to get checked out as he had made his own self-

assessment that he was fine.  I find as a fact that while the defendant may have felt 

under some pressure to accompany the officers to the Queenstown Hospital, it was 

open to him to remain at home when Constable Uhrle said to him he was not obliged 

to come with them (see [106] to [108] above) as confirmed by Constable Chambers. 

  I have considered relevant cases, 

for example R v Harris 25/2/02, Elias CJ, HC Whangarei T011540, in which the 

police forced entry to the defendant’s house at dawn, and escorted him to the police 

station in a police car.  The police then interviewed the defendant, attempting to have 

him incriminate himself.  That case was, of course, a far more severe manifestation 

of the conduct of the police in the present case.   

Was there a detention at the hospital? 

[125] It is not necessary to inform a patient in hospital as a result of a traffic 

accident of the right to consult and instruct a lawyer without delay, in order to take 

a blood test under s 73(5) of the Land Transport Act 1998.  See Police v Smith; 

Police v Herewini [1994] 2 NZLR 306; (1993) 11 CRNZ 78 (CA).  When a person is 

in hospital because of a traffic accident, a doctor’s requirement of a blood sample 

does not create “a detention under any enactment” and thus the protections of 

s 23(1)(b) of the New Zealand Bill of Rights Act do not apply. 

[126] In this case Constable Uhrle accepts that at the conclusion of the blood 

testing he gave the defendant his rights under s 23 of the Bill of Rights Act.  

The present issue is whether this should have occurred earlier, and while I have 

determined that Mr Smith was not detained at his home, did that position change 

at the hospital. 

                                                 
2  Roger Thornton (ed) Brookers Law of Transportation (online looseleaf ed, Thomson Reuters) at 

[BR22.02]; citing R v Goodwin (No 2) [1993] 2 NZLR 390 



 

 

[127] It has been held in Smith v MOT (1992) 8 CRNZ 621, at page 624, that: 

It must be assumed that the rights recognised by s 23 Bill of Rights are 
intended to be assured in circumstances where there might reasonably be 
some benefit from according them. 

[128] In that case the defendant had been taken to hospital following a motor 

vehicle accident and interviewed briefly by a traffic officer.  The traffic officer then 

identified himself to the doctor and requested that a sample of blood be taken from 

the accused, which was done.  The officer made no mention in his evidence in chief 

whether the defendant was advised of his right to consult or instruct a lawyer.  

The point was not addressed in cross examination.  When asked, the defendant 

answered that he thought he would have availed himself of a lawyer if a chance had 

been offered.  The Court then found at page 625: 

This was a case where there was no apparent reason why [the defendant] 
should not have been told of his right to consult and instruct a lawyer 
without delay and accorded the opportunity of exercising those rights by 
telephone, as contemplated in MOT v Noort [1992] 3 NZLR 260. 

[129] This issue was further addressed in Herewini (see above).  There the 

defendant was located at his home about two hours after a motor accident.  

At the suggestion of his mother two traffic officers called an ambulance and then 

followed the defendant to the hospital in their own vehicle.  A doctor was requested 

to take a sample of blood by the officers, but the defendant refused by walking out – 

his injuries being treated the following day by a medical practitioner.  He was 

subsequently charged under s 58E Transport Act 1962 (refusal to supply a blood 

sample).  Fisher J held that the decision in R v Clark (1992) 8 CRNZ 528 was 

distinguishable on the ground that in that case the patient was unconscious at the 

time a blood sample was taken and the decision of Clark turned on the point that 

“there was no restraint on the patient’s liberty because he was quite incapable at the 

time of exercising any rights that may have been available to him”.  His Honour 

concluded that the appellant’s refusal to cooperate with the provision of a blood 

sample followed a violation of his rights under s 23(1)(b) and hence evidence of 

a refusal was inadmissible. 

[130] The Crown appealed against these decisions.  In the majority decision of 

Police v Smith; Police v Herewini (see above) the Court of Appeal held that when 



 

 

a person is in a hospital or a doctor’s surgery and the breath blood alcohol provisions 

of the Transport Act 1962 apply and a blood sample is required, the person is not 

detained under any enactment.  It followed that the protections of s 23(1) do not 

apply. 

[131] The request to take a sample was made in terms of s 73.  Nothing further 

is required. 

[132] However as has been said in legal commentary, that while Police v Smith and 

Police v Herewini remain the leading decisions on this point, the Court has given 

a clear warning that enforcement officers should not deprive drivers of their rights 

under s 23(1)(b) where there is a practical opportunity for such rights to be advised 

despite the fact that a request under s 73 has been made.  In this case it is not clear 

under what enactment Constable Uhrle was requiring the blood to be taken from the 

defendant.  He did not specify this in evidence.  Of particular relevance is the case of 

Alexander v Police (1998) 4 HRNZ 632, where the Court of Appeal observed that 

because of the differing opinions expressed in Police v Smith; Police v Herewini 

[1994] 2 NZLR 306: 

It remains an open question whether in some circumstances falling within 
s 58D that it can be said to be a detention for the purposes of s 23(1)(b) of 
the Bill of Rights Act when blood has been taken.  

[133] The Court in Alexander noted that although they did not have to decide the 

point that as the appellant was not seriously injured and had to wait for some time 

for treatment, it may have been appropriate for the Constable to have erred on the 

side of caution and given the appellant his s 23(1)(b) rights.  This is a similar 

scenario in this case, on the basis of the defendant’s and Ms King’s evidence.  

The defendant was at the hospital for some 30 minutes before a blood sample was 

taken from him.  There was a delay in him being attended to as there was another 

patient requiring urgent attention.  That evidence was not contradicted by either of 

the two constables. 

[134] Following my determination that the police officers had lawful entry to the 

defendant’s home and that no defence is made out in this case associated with the 

chain of custody of the blood sample, I consider however that on the evidence in this 



 

 

case, the police should have given the defendant his rights at the hospital.  There was 

ample opportunity to do so, and further, given Constable Uhrle provided Mr Smith 

with his rights immediately after the blood sample was taken, he was clearly alive to 

the issue.   

[135] This is in my view the type of factual scenario the Court contemplated in 

Alexander.  The Court acknowledged it was an open question whether in some 

circumstances it can be said there is a detention for the purposes of s 23(1)(b) BORA 

(see [133] above). 

[136] The particular facts of this case i.e. with Constable Uhrle providing Mr Smith 

with his rights immediately after the blood sample was taken would suggest Mr 

Smith was detained at that point.  As constable Uhrle contemplated he needed to give 

Mr Smith his rights at that point it is my view he was alive to the Bill of Rights issue 

(as I have discussed above) and should have given Mr Smith his rights during the 

delay at the hospital.  This is my view consistent with Fisher J’s decision in Herewini 

and is particular to the facts of Mr Smith’s case. 

Defence contrary evidence Ms King 

[137] I determine there is no merit in the submission by the defence that the 

prosecution should have raised contrary evidence with Ms King.  It was open to the 

defence to cross-examine Ms King in respect of all of the issues the defence raised in 

their submissions. 

Breach of defendant’s right to refuse medical treatment - s 11 BORA 
11 Right to refuse to undergo medical treatment 
Everyone has the right to refuse to undergo any medical treatment. 
 

[138] It is not clear on what basis the defence claimed that there was a breach of 

this section of the Bill of Rights Act.  There was no indication on the evidence that 

once at the hospital the defendant sought to refuse to undergo any medical treatment.  

However, in the light of my conclusion that the defendant was detained at the 

hospital I do not need to determine this issue. 



 

 

Unreasonable manner search and seizure of the defendant’s body - s 21 BORA 

21 Unreasonable search and seizure 
Everyone has the right to be secure against unreasonable search or seizure, whether 
of the person, property, or correspondence or otherwise. 

[139] The defence submits there was a breach of this section due to an invasive 

blood test taken from an unlawfully detained person without invoking the law on 

breath screening and accompanying the police in ss 68 and 69 Land Transport Act 

1998. 

[140] Having concluded that the defendant was unlawfully detained at the hospital, 

I find that there was an unreasonable search and seizure under s 21 BORA as 

submitted by the defence. 

Result 

[141] Having considered the plethora of defence defences, I conclude in the 

defence favour in respect of only two, namely that the defendant was detained at the 

hospital, and prior to the request for blood being made he should have been given his 

rights.  I also find there was a breach of s 21 BORA. 

[142] In light of my decision that the defendant was detained at the hospital and 

there was a breach of s 21 BORA in his case, the result of the blood test is excluded.  

The charge of driving with excess blood alcohol is dismissed. 

[143] The charge of careless driving is found proven for the reasons given above.  

I direct Mr Haskett to file written submissions with respect to the defendant’s 

sentencing in respect of the careless driving charge.   The defendant is remanded at 

large to 23 August 2016. 

 
 
 
B A Farnan 
District Court Judge 
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