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NOTES OF JUDGE A S MENZIES ON SENTENCING 

 
 

[1] Ms Smith and Mr Gray, you both appear for sentencing today in relation to 

charges that with intent to cause grievous bodily harm, you caused grievous bodily 

harm to the complainant.  You also faced charges of kidnapping, but in the light of 

pleas to the charge I have just outlined, the Crown offers no evidence on those 

kidnapping charges and in both cases they are discharged under s 147. 

[2] The sequence that has led to sentencing today involved an initial sentencing 

indication being provided by Judge Clark for Mr Gray in June of this year.  That 

sentencing indication was five years’ imprisonment with an uplift of eight months in 

respect of the matters articulated in the judgment, and a guilty plea allowance of 

15 percent.  That sentencing indication was not accepted. 



 

 

[3] The next step in the sequence was a sentencing indication that was sought 

and provided to Ms Smith which, to a degree, reflected the sentencing indication that 

had been provided for Mr Gray, and the end result of the sentencing indication for 

Ms Smith was five years’ two months’ imprisonment with a 15 percent allowance for 

a guilty plea.  That was accepted and Ms Smith appears for sentencing accordingly. 

[4] Subsequently, Mr Gray entered a plea of guilty to the charge and appears for 

sentence today. 

[5] I indicated to Mr Bean who is appearing for Mr Gray, that I was obviously 

aware of that sequence of events, and as I have already noted, the sentencing 

indication for Ms Smith, to a degree, reflected the earlier sentencing indication that 

had been provided for Mr Gray, albeit, not accepted.  Both parties are charged with 

the same charges with obviously the same background. 

[6] I therefore indicated to Mr Bean that I was proposing and prepared to 

approach sentencing today on the basis of Mr Gray being sentenced largely in 

accordance with the sentencing indication that had previously been provided, which 

would achieve a desirable degree of consistency and outcome insofar as both 

defendants are concerned.   

[7] Therefore the starting point to a large degree today is to look at the 

sentencing indications that were provided and the outcomes that were reflected there 

and determine what further allowance would be warranted in the case of both 

defendants. 

[8] Dealing firstly with Ms Smith, I have reviewed the pre-sentence report that 

has been provided and the additional material that has been advanced by counsel, 

reflecting the courses that she has undertaken successfully whilst in custody, and also 

reflecting the degree of remorse that has been expressed in a number of different 

ways by Ms Smith.  Those ways include a letter that she has provided for me to 

consider and I have read and considered it.  She has also expressed remorse in 

discussion with the author of the pre-sentence report and used her time positively 

whilst she has been on remand pending sentence. 



 

 

[9] I have had regard to the background circumstances that have been disclosed 

including the very real implications of her offending for her family and I note the 

offer that has been made by both defendants to attend restorative justice, which is 

however, a process which the victim has declined. 

[10] What is urged is that some moderate allowance be built in to the end result to 

reflect the combination of those two features; the remorse that has been reflected and 

the positive steps that Ms Smith has illustrated in the way she has used her time 

whilst on remand. 

[11] The Crown accepts that some modest allowance is appropriate for genuine 

remorse, but reminds me that the offending that was involved in these charges was 

indeed serious. 

[12] I accept that some allowance is warranted for the matters that have been 

described.  I accept the remorse that has been shown is genuine and Ms Smith is 

entitled to some small encouragement for the positive way she has used her time and 

the positive attitudes that appear to be emerging from the way in which she has spent 

the last period on remand. 

[13] Mr Gray’s situation is similar.  Again, I have been provided with a letter that 

he has written and there is a series of certificates which, as with Ms Smith, indicate 

various courses that have been successfully completed.  The  

pre-sentence report for Mr Gray also outlines a number of difficult personal 

circumstances and emphasises that for a significant period through to 2014, he 

stayed out of difficulty and had no convictions in that period. 

[14] Clearly there was a very dramatic change in his life circumstances with the 

tragic death of his wife and that has in turn led to substance abuse and the type of 

conduct that has now brought him before the Court.  I accept in his case as well, that 

the remorse that he shows and the regret for his involvement in these matters are 

genuine and recognition is warranted accordingly. 



 

 

[15] There are various ways in which I could make allowance for those features.  

The way in which I have decided to do so for both defendants is a consistent 

approach, and to a degree, it reflects the approach suggested by Mr Bean.  That is 

that I am going to increase the allowances for pleas that were signalled in the 

sentencing indications provided and make a reduction of 20 percent on the basis that 

the additional amount beyond the 15 percent that was previously signalled for the 

guilty pleas is intended to reflect the matters that I have outlined. 

[16] The end result of that is that in relation to Mr Gray, I have already discharged 

the kidnapping charge, and on the charge relating to grievous bodily harm, the 

sentence that is imposed is one of four years and six months.  That is calculated on 

the basis of the initial start-point of 68 months and from that total I have deducted 

20 percent which is 13.6 months, but it has been rounded to 14, which reduces the 

penalty to 54 months or four years’ six months’ imprisonment, and that is the 

sentence that is imposed in relation to Mr Gray. 

[17] The same exercise is adopted for Ms Smith.  The starting point was 

62 months with the deduction of a 20 percent which would be 12.4 months, but that 

is rounded at 13 months which reduces it to 49 months and therefore the sentence I  

impose is four years and one month imprisonment. 

 

 
 
 
 
A S Menzies 
District Court Judge 
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