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NOTES OF JUDGE T J GILBERT ON SENTENCING

 
 

[1] Ms Yunjuan Li, you are for sentence today having pleaded guilty to seven 

immigration related charges.  Five are laid under s 142(1)(c) Immigration Act 2009 

and carry maximum sentences of seven years’ imprisonment; there is one laid under 

s 342(1)(a)(i) of the later Immigration Act which carries a maximum penalty of a 

$5,000 fine; and finally, there is one representative charge under s 142(1)(d)(ii) of 

the Act which also carries a seven year term of imprisonment as a maximum. 

[2] In brief terms the facts are these.  You come from China and as I read it are 

about 55 years old at the moment.  In 2001 you were granted a limited visa to visit 

New Zealand.  When you arrived here you set up a business and purchased a house.  

Shortly before the expiry of your visa you returned to China in November 2001.  

Two weeks later you applied for a second visa on the basis that you wanted to pursue 



 

 

your business interests here.  Although that application was initially granted, Chinese 

based immigration officials noted inconsistencies in your application and that visa 

was cancelled.  You had already left China by that time but were stopped at the 

border in Auckland and then returned back to China.  Two months after that, in early 

2002, you applied for a third visa but that was declined due to issues with your 

previous applications. 

[3] Immediately following that you then set about changing your identity, 

including your name and date of birth, along with that of your son, who at that point 

was in his teens.  In essence this involved you obtaining a forged passport in China.  

Once you had organised that passport in November 2004 you applied to travel here 

under your newly assumed false identity.  By this time your son was already in 

New Zealand on a student visa, also obtained under a false identity which I infer that 

largely you had arranged. 

[4] You were granted a visa on receipt of your fraudulent application.  Between 

March ’05 and February 2011 you applied for and obtained various types of visas or 

extensions to those visas on about six occasions all on the basis of your assumed 

identity. 

[5] In addition to this, between January 2005 and July 2009 you repeatedly 

presented your false passport to immigration officers when travelling to and from 

New Zealand, and that accounts for the representative charge. 

[6] In 2006 after advertising in the Christchurch Press you formed a relationship 

with a New Zealand male.  You married that person several months later and your 

offending came to light when that relationship broke up.  In the process of that 

separation your ex-husband located a bag containing your real identity 

documentation and letters seeking the fraudulent passports.  He reported those 

matters to Immigration New Zealand. 

[7] There is no question in my mind Ms Li that your identity fraud was 

premeditated and calculated to a high degree.  It involved you taking a number of 

steps after New Zealand Immigration had exercised its right to decline your entry 



 

 

into this country.  Once you had obtained the necessary false passports for you and 

your son you repeatedly used those documents to deceive the border control 

arrangements that are in place.  This occurred over at least six years and there is 

every indication it would have continued but for your ex-husband informing on you. 

[8] At this point I will briefly comment on your son, who is in Court supporting 

you today.  He was sentenced by Judge O’Driscoll in March this year.  He faced five 

charges and to some extent at least his circumstances were allied to your own.  

Ultimately he was sentenced to community detention and 300 hours’ community 

work, but in passing sentence Judge O’Driscoll made the following comment.  He 

said this, “I think it is fair to say that initially you took and followed your mother’s 

lead and I think that reduces your culpability which is reflected in the submissions 

the prosecutor has filed.  The prosecutor accepts that there are factors in your case 

which take your case out of the ordinary.”   

[9] Judge O’Driscoll went on to say, “I can tell you, (this was speaking to your 

son), quite clearly that if it was not for the involvement of your mother in this 

offending and your diminished culpability at the beginning when the false 

information was given, I would clearly have been looking at a sentence of 

imprisonment for you, but I think those matters that I have mentioned are matters 

that can take on a humanitarian and practical aspect for sentencing that this reflects 

your diminished culpability.” 

[10] I mention that Ms Li because I agree with Judge O’Driscoll and with the 

tenor of the submissions filed by the prosecution that you sit in a very different 

category to your son.  You were the person who was clearly driving your and his 

unlawful immigration to get to New Zealand, having been declined entry.  For those 

reasons I do not think that parity in terms of sentence between you and your son is a 

particularly material consideration in this case and your counsel, Mr Tyrrell, has not 

argued otherwise. 

[11] I have got before me a pre-sentence report.  Although it indicates you have no 

criminal history in New Zealand that is not correct.  As Mr Tyrrell has responsibly 

acknowledged you were convicted under your married name in 2008 of illegal 



 

 

fishing in respect of which you were fined.  Other than that however, there are no 

criminal offences here in New Zealand and there is no information available to me 

today from the Chinese authorities. 

[12] The pre-sentence report says that your desire to come to New Zealand was in 

order to remedy wrongs perpetrated against you by an unknown person.  In your 

interview you attempted to shift the blame for your offending and there is little to 

suggest any remorse or insight on your part other than perhaps regret associated with 

having been caught.   

[13] You do have employment here and you have a good reference from your 

employer who has taken the trouble to travel here today from Ashburton which must 

say something about your ability as a worker.  Your employer would be willing to 

continue your employment if you were sentenced to home detention. 

[14] There are no rehabilitative needs identified in the pre-sentence report and in 

any event it seems to me that there is every prospect of you being deported once any 

sentence I impose upon you has been completed.  That of course will be a decision 

for the immigration authorities and the Minister.  So, for today’s purposes that 

certainly remains a possibility, but I certainly cannot take that any further.  The 

recommendation in the report is for home detention. 

[15] In Mr Tyrrell’s submissions on your behalf, he has set out some background 

to you coming here, at least as you have explained it to him.  If what is set out there 

is in fact true, it seems that you did have help of other people to offend and it may 

well be that you have lost some money along the way.  That however does not 

change the fact that you deliberately and repeatedly were engaging in immigration 

fraud over a long period. 

[16] I have been referred to a number of cases by both Ms Milnes for the 

prosecution and Mr Tyrrell, your lawyer.  Those submissions have been very helpful. 

[17] What is clear Ms Li, is that in sentencing you today the primary purposes are 

denunciation and deterrence.  Immigration into New Zealand is a precious 



 

 

commodity and as the Court of Appeal said a number of years ago, “The integrity of 

a country’s immigration system is vital to its integrity as a state in deciding who may 

live within its borders.  Those who dishonestly challenge the immigration system can 

expect deterrent sentences and can expect to be sent to prison.”   

[18] Of course deterrence and denunciation are not the only purposes and 

principles of sentencing and I have had regard to all of those contained in ss 7 and 8, 

and to the requirement to retain you in the community if I think that is appropriate 

and that is the least restrictive outcome.  The reality remains though that those two 

purposes, denunciation and deterrence are primary considerations. 

[19] I consider there are a number of aggravating features; first, there is the 

duration over which the offending occurred; second, the number of discreet instances 

of dishonesty; third, is the fact that the offending occurred once you had already 

been barred from entry into New Zealand; and fourth, and this is related to the 

others, is the extremely high level of premeditation.  As far as I can see there is 

nothing mitigating the actual offending. 

[20] I have carefully considered the cases presented to me and the submissions.  

Whilst of course no two are alike, in my view a starting point in this case of between 

two years nine months and three years’ imprisonment would be well within range 

and consistent with the cases I have been referred to.  I adopt a starting point in 

relation to each of these charges of two years and nine months’ imprisonment. 

[21] I turn now to what deductions might properly be allowed.  As I have 

commented already there is nothing to indicate in the material before me a particular 

remorse that would justify a reduction in sentence.   

[22] There is your personal record.  Apart from the one relatively minor regulatory 

offence several years ago, there is no indication you have been otherwise offending 

in New Zealand.  But in my view that needs to be seen in the context of the fact that 

your entire existence here in New Zealand over the last 10 or 12 years has been 

predicated on a fraud committed against the immigration authorities.  In those 



 

 

circumstances I do not think it would be appropriate to give you credit on account of 

your previous good character. 

[23] In reality the only mitigating feature I can see is your guilty plea.  The 

charges were laid with the first appearance date of 22 October 2015.  Not guilty 

pleas were entered on 16 December 2015 and the matter was then remanded for a 

case review date on 14 March 2016.  It was at that point that there was some 

amendments made to the charges, in particular a number of charges were wrapped up 

into a representative charge and there has been withdrawal of a charge.  There were 

also modest amendments to the summary of facts, but the essential allegations have 

remained unchanged. 

[24] The prosecution contends for a discount of 15 to 20 percent.  Mr Tyrrell has 

suggested the full discount of 25 percent is appropriate.  In my view the appropriate 

discount is 20 percent because it cannot be said that pleas were entered at the earliest 

opportunity.   

[25] A 20 percent reduction from a sentence of two years nine months or 

33 months brings the end sentence down to 26.4 months which I would round down 

to 26 months’ imprisonment.  Given that, home detention is not an available option.  

In any event even if the end sentence was two years or less I would not have been 

inclined to impose home detention given the extent and nature of your offending, and 

given the primary importance of deterrence and denunciation in this type of 

sentencing exercise.  In my view home detention would not have met the purposes 

and principles of sentencing. 

[26] Accordingly Ms Li, on each of these charges where the maximum penalty is 

seven years’ imprisonment, you will be sentenced to 26 months’ imprisonment. 

[27] On the one charge which is fineable only, you will be convicted and 

discharged. 

 
 
T J Gilbert 
District Court Judge 
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