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NOTES OF JUDGE C M RYAN ON SENTENCING

 

[1] On 11 October 2014, an incident took place on a containership known as the 

Spirit of Independence, docked at Fergusson Wharf, Auckland Harbour.  A stevedore 

Mr Hutton who was employed by the defendant Ports of Auckland Limited was 

standing on the edge of an unprotected hatch lid on the number 3 deck of the 

shipping container.  He was observing the foreman and another stevedore de-lash a 

container.  The unprotected hatch lid edge presented an obvious risk of falling from a 

height and a risk obvious to anyone traversing or working in that area.  The hatch lid 

was 2.78 metres above the deck.  It was clear that a serious injury would be 

sustained by any person falling from that ledge.  

Introduction 

[2]  Mr Hutton did fall from that ledge.  Remarkably, the injuries he obtained, 

while not diminishing those in anyway, were not as significant as they could have 



 

 

been.  He was rendered unconscious for a short time.  He fractured his left elbow, 

suffered bruising to the side of his head although luckily he was wearing a helmet 

over his cap and the helmet took much of the impact.  Nonetheless he suffered 

ongoing difficulties subsequently including occasional dizzy spells which he never 

had before the accident and an inability to sleep with his head turned to the left.  He 

felt pain in his kidneys, so in hospital had an MRI scan.  This detected a burst cyst on 

his kidney.  He understood the burst cyst was caused by his fall and he continues to 

receive treatment for kidney problems. 

[3] As a result of that incident, Ports of Auckland Limited was charged with 

failing to comply with the requirements of s 6 Health and Safety and Employment 

Act 1992, in that as an employer, it failed to take all practicable steps to ensure the 

safety of employees while at work.  The maximum penalty is a fine of $250,000.   

[4] It was agreed between counsel that in accordance with a number of 

authorities, there are three steps or four steps I should take.  The first step is to fix the 

amount of reparation.  The second step is to fix the amount of the fine.  The third 

step is to identify aggravating and mitigating features which will increase or 

decrease that fine and the fourth step is to consider the principle of totality and its 

practical application in this case. 

[5] I turn to the extensive summary of facts which is not disputed.  That 

summary records that Ports of Auckland owns and operates two seaports, one in 

Onehunga and one in Auckland CBD.  The summary mentions an inland port at Wiri 

but that is not relevant here.  The Auckland seaport is New Zealand’s largest 

container port.  It handles more than 950,000 20-foot or equivalent container units 

per year.  This container volume represents over 50,000 of the upper North Island 

container trade, 42 percent of the North Island container trade and over 30 percent of 

New Zealand’s total container trade.   

Summary of facts 

[6] Ports of Auckland employs over 400 employees and operates for 24 hours, 

seven days a week.  Its operation is therefore continuous. 



 

 

[7] I turn to the containership, Spirit of Independence.  The worksite on that 

vessel provided some difficulties for example gaining access with appropriate and 

workable ladders.  Mr Hutton and four other stevedores, in order to get to the 

worksite to de-lash a container, walked across the hatch lid.  They were able to do so 

because there was no container sitting on that part of the hatch lid as there might 

have been on another occasion. An alternative method to reach the worksite was to 

use a ladder to climb down, walk along the deck and then climb up a ladder at the 

other end of the hatch.  The ladders were considered inadequate, because their rungs 

were too small and they were difficult to use so they were largely dispensed with. 

[8] The summary of facts records a number of hazards on board the Spirit of 

Independence.   It is not well designed for stevedoring work.  As it has turned out, 

the vessel has been decommissioned by its owners but for commercial not safety 

reasons.   

[9] Prior to Mr Hutton’s accident the Spirit of Independence came to the port 

once a week.  Some Ports of Auckland employees were familiar with the vessel and 

the health and safety difficulties of working on it.  As a result, Ports of Auckland 

tried to ensure that only stevedores familiar with the vessel and its particular health 

and safety issues should work on it.   

[10] Prior to his accident, Mr Hutton had been away from work for 10 weeks.  It 

was the policy and practice of Ports of Auckland that those who had been away for 

three months or more required a re-induction and retraining. However, Mr Hutton 

was short of those three months by two weeks.  

[11] Ports of Auckland did not permit its stevedores to lash and de-lash the 

outdoor containers because of health and safety concerns, for example, a lack of 

safety railings.  Other ships had full railing systems but Spirit of Independence did 

not.   

[12] As a result there was an agreement reached that stevedores would not lash or 

de-lash containers on the outer edge of the vehicle.  This incident did not occur on 

the outer ledge and of course there were no safety rails.   



 

 

[13] The issue with the ladders was ongoing and remained unresolved.  The 

ladders were designed for people of much smaller stature than the stevedores who 

worked on the ship.  I have mentioned their rungs were small. They were also close 

together and at the top had very small metal loops which had to be climbed through, 

presenting further difficulties.  There were no handrails to assist with climbing from 

the top of the ladders onto the hatch lid.  They were also placed in an inconvenient 

location.   

[14] All these factors deterred stevedores from using them, taking instead the 

more expedient route of walking across the hatch lid.  The stevedores and their lash 

leading hands did not consider that walking across that hatch lid was any more 

dangerous than using the ladders, provided that appropriate care was taken.   

[15] Ports of Auckland had not discussed that issue with the owners of the vessel.  

Nor had it discussed with them whether or not temporary safety railings should be 

installed and required to be used by the stevedores.  In fairness to Ports of Auckland, 

it had considered this. However, it had decided it was impracticable so had put that 

aside. 

[16] The summary of facts records that there were some practicable steps that 

could have been taken.  The owners of Spirit of Independence could have been told 

about the difficulty of the ladders. Ports of Auckland could have required ladders to 

be adjusted to be more accessible and more workable but it did not do so. 

[17] There were two ways Ports of Auckland could have implemented its health 

and safety policies and procedures.  First, it could have specified that only stevedores 

small enough to safely use the ladders could access specific work locations, rather 

than walking across the now unprotected hatch lid.  Secondly, if they were going to 

move along the hatch lid, they should stay well clear of the edge at all times.  Ports 

of Auckland did not take such practicable steps to ensure the safety of its employees 

in relation to the fall edge on the hatch lid. 

[18] It is accepted however that Ports of Auckland did have a safe work process; 

before work commenced in every ship that arrives at the port, a shift supervisor 



 

 

inspected it to make sure it was a safe work area. A checklist, known as a” vessel 

inspection form” was used and the shift supervisor noted any health and safety 

deficiencies.  I understand that process continues to this day. 

[19] The vessel inspection form is a generalised document listing hazards 

contained in the lashing lead hand assessment manual and the lash assessment 

manual in a checklist form.  The vessel inspection form includes as part of the 

checklist, removable railings which are railings and/or safety ropes erected over 

uncovered hatches to prevent a fall hazard.   

[20] What is not in the vessel inspection form is an identification of fall edges of 

greater or less than three metres as a hazard or to refer to what I have been told is a 

policy known as the “1.4 metre rule” which requires employees to keep at least 1.4 

metres from fall edges.  Mr Wicks QC argued that such a policy was in place and 

that is not disputed by Ms McClintock.  

[21] The real issue was how it was communicated.  It did not appear in the vessel 

inspection form or any written manual or in any training undergone by stevedores 

before they worked at Ports of Auckland or when they came on duty or as part of a 

refresher course or instruction.  It was not written on any board. In fact the board set 

up outside the ship on the day in question contained something quite the opposite.   

[22] That ship notification board said “Ensure safety rails are up when working 

less than 1.4 metres from falling edge.”  That anticipated that notwithstanding the  

1.4 metre rule, people would work within 1.4 metres of the edge. This suggests that 

if such a rule was in place, there were clearly exceptions provided that some safety 

process was in place.  None of that was communicated in written or verbal form to 

such stevedores as Mr Hutton. 

[23] Furthermore, while the shift supervisor was present on site on the day and 

was a person who had gained experience in other roles, including that of a 

foreperson, the process by which someone advanced to the role of shift supervisor 

was informal.  Such a person was simply “buddied” with another shift supervisor for 

three to six weeks and shown how to do an inspection.   



 

 

[24] On 11 October the shift supervisor Mr Cooper inspected the ship.  He signed 

it off as safe for work.  He did not note that the lack of safety railings at the edge of 

the hatch lid was an issue that needed to be fixed before work could commence.  He 

did not identify that there was no fall protection at the edge of the hatch lid. Nor did 

he require temporary safety rails to be erected in the area.   

[25] Accordingly, there were no temporary safety rails in the area of the work site 

or the fall edge from which Mr Hutton subsequently fell. As I have mentioned, these 

had been considered and ruled out as impracticable.   

[26] Nor did Mr Cooper or anyone else identify that if there was strict compliance 

with the 1.4 metre rule, there would only be a .3 metre walkway to access the 

worksite along the hatch lid.  As a result, no one was reminded as they went to work 

on the ship that there was any requirement to stay at least 1.4 metres from the fall 

edges. 

[27] The summary of facts records that a more formal and stringent training 

programme for shift supervisors could have been implemented, emphasising the 

importance of identifying areas where there is a risk of falling from a height.  This 

was a practicable step that could have been taken to ensure the safety of Ports of 

Auckland employees at work.  If there had been better training of the shift 

supervisors, so that they could identify such hazards and require them to be fixed 

before work started, this could have prevented or at least reduced the likelihood of 

Mr Hutton falling in the way he did. 

[28] In addition, there was a failure to communicate about hazards during safety 

briefings.  Because the lack of safety rails on the hatch lid was not identified at the 

ship-specific safety briefing nor raised in the general safety briefing, and it was 

simply assumed that stevedores working on that day already knew about it, the 

stevedores did not turn their minds to that hazard.  They were not reminded of the 

1.4 metre rule and were not prohibited at either of the safety briefings from walking 

on the hatch lid. 



 

 

[29] Immediately prior to his accident, Mr Hutton was walking next to a fall edge 

of 2.78 metres.  The width of the hatch lid he was walking on was 1.7 metres.   

Mr Hutton took a step from where he was standing while watching the de-lashing 

and fell onto the deck below.   

[30] Ports of Auckland said it was company policy that employees must keep at 

least 1.4 metres from fall edges.  It also stated that employees must wear a harness if 

a fall edge is over three metres. It said that that the 1.4 rule was taught orally in 

training.  The investigation revealed that the health and safety manager of Ports of 

Auckland and the shift supervisor were aware of the 1.4 metre rule but that the four 

stevedores working on Spirit of Independence on 11 October 2014 were not.  

[31] They were all obviously aware of the general danger of falling and the need 

to stay away from the falling edges.  The lash leading hand thought there was a 

requirement to keep a minimum distance of 1.6 metres from the edge and that kept 

him safe. However, there was no consistent awareness among the stevedores.   

[32] As Ms McClintock has pointed out, there is no 1.4 minute rule in the Lash 

Leading Hand Assessment Manual or the Lash Assessment Manual which are 

documents used to train lashers. Had such a rule appeared in the manuals, this too 

could have reduced the risk of falling. 

[33] Ms McClintock submits and the defendant accepts that it failed to advise the 

owner of the ship of the difficulties in using the ladders on the vessel.  It failed to 

require the ladders to be adjusted to be more accessible and better able to be used by 

stevedores. It failed to effectively communicate to employees a rule or requirement 

that they stay at least 1.4 metres from fall edges.   

[34] The unprotected hatch lid presented an obvious risk of falling.  Minimising 

the movement of workers at that height was central to minimising the risk of a fall or 

other incidents resulting from working at a height.  No alternative was considered or 

established for the stevedores to get to the de-lashing points.  The issue really is not 

so much the absence of a policy but the absence of it in a communicable form, in 

writing and regularly reminded to stevedores.   



 

 

[35] Ports of Auckland has pleaded guilty and accepts its liability. The real issue 

today is to determine what the amount of the reparation and fine.   

[36] Maritime NZ emphasises the need for a sentence which holds Ports of 

Auckland accountable, promotes in it a sense of responsibility and acknowledgement 

of the harm and is sufficient to denounce and deter. The defendant does not disagree 

with these principles and purposes of sentencing but Mr Wicks argues that these can 

be met by a lesser penalty than sought by Maritime NZ.   Both counsel argue that a 

specific case like this means that other cases may be persuasive but are otherwise 

limited.  

[37] I turn first to the assessment of reparation.  Both counsel agreed that between 

$10,000 and $17,000 is consistent with the authorities.  Both caution against seeing 

the injuries sustained as the primary means of assessing reparation.  Certainly more 

significant injury will give rise to greater emotional harm, more long-term 

difficulties in returning to work and more financial difficulties. However, the reality 

is that some people have “eggshell” skulls and incur more significant injury than 

those with “brick skulls” who escape serious harm even though the fault giving rise 

to the accident is greater.   

Reparation 

[38] There is no doubt that Mr Hutton has survived physical, emotional and 

financial harm as a result of the accident.  In his victim impact statement, he says it 

was the second time he had worked on the vessel and he was not particularly familiar 

with it.  He had been working with Ports of Auckland on weekends at the time.  He 

was not advised by Ports of Auckland of any requirements to keep a specific distance 

from the fall edges.  He thinks he must have stepped forward over the edge of the 

hatch.  He was not aware of how close he was to the edge of the hatch.   

Victim Impact Statement 

[39] He was reluctant to talk to Maritime NZ about the accident as he was hoping 

to obtain more work from Ports of Auckland and feared that if he did speak, his 



 

 

future work prospects would be compromised.  He says that indeed he was not 

offered any work by Ports of Auckland after the accident or provided with any 

financial assistance.  He was contacted by Ports of Auckland after the accident and 

asked if he wanted anything but he did not request anything at the time.   

[40] He was able to work on reduced duties in a factory at Manukau but is 

currently unemployed and has not worked as a stevedore since that time.   

[41] The fracture to his left elbow has caused him considerable pain.  He had to 

keep his arm in a sling for some weeks. He had difficulty sleeping and still gets 

occasional stabs of pain.  While his helmet saved his head from more significant 

injury, he continues to suffer from occasional dizzy spells and cannot sleep on his 

left side  I referred earlier to the burst cyst and the fact that he is undergoing ongoing 

treatment for the problems in relation to his kidneys. 

[42] He has been traumatised by his accident. He does not want to work on ships 

anymore, even though the money is good.  He does not have much energy and feels 

lethargic and depressed.  The family is supported by his wife who is a teacher.  He is 

therefore not on the unemployment benefit.   

[43] He is hoping he will be able to get better and return to work.  At the moment 

he is struggling to do so.  He is embarrassed he is not able to contribute to the 

finances and is relying entirely on his wife for the income into the house and into the 

home and he and his wife have two children aged 11 and 16, both at school.  He is 

uncertain about his future.   

[44] He needs to recover his health, both physical and emotional, before he can 

return to the workforce.  He hopes that Ports of Auckland have learnt lessons from 

the accident and there will be safety improvements to prevent similar accidents from 

happening to anyone else.  

[45]  Things were going well for him beforehand.  Now he is depressed and 

unhappy.  He wishes he could turn back the clock.  His daughters miss their happy 

dad. 



 

 

[46]  The prosecutor referred to Eziform Roofing Products Limited v Department 

of Labour

Prosecutor’s submissions as to reparation 

1

[47] Ports of Auckland was involved in the previous case of  

Maritime New Zealand v Ports of Auckland Limited

. The victim was replacing rooftop guttering on a two storey house while 

standing on the guttering and holding onto the other worker’s shoulder. He slipped 

and fell 5.5 metres onto a concrete surface below.  He suffered multiple fractures, 

shattered a vertebra, was hospitalised for three months, and underwent numerous 

operations. He was left with a permanent limp as well as deficiencies in bladder and 

bowel control.  Reparation of $40,000 was ordered. 

2 in which another stevedore fell 

from the deck of a container ship, sustaining extensive injuries including multiple 

fractures to his body, legs, tibia and fibula, the upper right femur, the vertebrae, the 

rib and sternum, lacerated lungs and tendon injuries.  His emotional harm and the 

financial suffering meant that $25,000 was the end figure, $15,000 of which was for 

identifiable financial limitations which the defence submits are not present in the 

current case.  

[48] Eziform was an unusual case, Mr Wicks argued. In Department of Labour v 

Hanham

Defendant’s submissions as to reparation 

3, a contractor’s employee fell 2.4 metres from a scaffold plank which was 

poorly constructed and collapsed. He sustained multiple fractures. Reparation of 

$12,000 was awarded.  In Ferg’s Rock-N-Kayak Limited v Department of Labour4

[49] In Ministry of Business, Innovation and Employment v KLS Roofing Limited

 

reparation of $17,000 was awarded after a 13 year old girl fell 8.8 metres in a rock 

climbing accident.   

5

                                                 
1 Eziform Roofing Products Limited v Department of Labour [2013] NZHC 1529 

, 

an employee fell at least 2.4 metres off a roof, could not work for five months and 

2 Maritime New Zealand v Ports of Auckland Limited [2015] NZDC 9067 
3Department of Labour v Hanham HC Christchurch CRI-2008-409-000002, 18 December 2008. 
4Ferg’s Rock-N-Kayak Limited v Department of Labour, HC Wellington, CRI-2010-485, 29 June 2010   
5Ministry of Business, Innovation and Employment v KLS Roofing Limited, DC North Shore CRI-

2013-004-013914, 28 May 2014. 



 

 

suffered permanent damage. $10,000 was ordered. In Department of Labour v 

Riverlands Eltham Limited6

[50] Mr Wicks argues that reparation of about $10,000 would therefore be 

appropriate.  The defendant is ready, willing and able to pay Mr Hutton reparation, it 

acknowledges its responsibility, it does not try to argue for a significantly smaller 

amount of reparation and is willing to assist Mr Hutton.  

, $12,500 was ordered. 

[51] In my view, Hanham

Discussion - reparation 

7 cited by the prosecutor and KLS8

[52] Mr Hutton has nonetheless suffered long term physical and psychological 

effects as is obvious from his victim impact statement. He has been on light duties at 

a factory but is unable to do sot been able to so long-term., he still suffers from 

physical and emotional harm.  

, cited by defence, are 

both helpful. A similar height was involved, namely 2.4 although there were more 

injuries in Hanham. Mr Hutton mitigated or reduced injuries to his head by wearing 

a hard hat but that does not reduce the defendant’s culpability. It simply limits the 

physical damage arising from such culpability.  

[53] There is a difference of $2000 between KLS and Hanham but not much else.  

In my view, reparation of $12,000 is appropriate; there was a similar height, there 

was injury including a fracture and damage to a kidney, and there are long-term 

financial and emotional losses. I therefore fix the reparation at $12,000. 

Amount of reparation 

[54] I then turn to the next step which is the quantum of the fine. Again there is 

not a great deal of difference between counsel. Ms McClintock places the offending 

Fine 

                                                 
6 Department of Labour v Riverlands Eltham Limited, DC New Plymouth CRI-2012-043-1504, 23 
January 2014.    
7 Supra, n.3. 
8 Supra, n.5. 



 

 

at the high level of band two in Hanham which warrants a $80,000 to $90,000 fine. 

Mr Wicks argues that it should be $60,000.   

[55] Ms McClintock points to the operative acts or omissions, the nature and 

seriousness of risk of harm, the degree of departure from recognised standards, the 

obviousness of the hazard, the availability, cost and effectiveness of the means being 

used to avoid the hazard, the current state of knowledge of the risks and of the nature 

and severity of the harm which would result together with the current state of 

knowledge of the means available to protect the safety of the stevedores and lashers. 

Prosecutor’s submissions – fine 

[56] She notes that the defendant accepts these as I have earlier discussed. The 

risk of falling from the unprotected hatch lid was obvious.  The risk was of falling 

from a significant height onto a hard steel surface, carrying with it a risk of serious 

injuries.  Ms McClintock submits that Spirit of Independence was known to be a 

difficult ship to unload and load, and that there had been issues about the lack of 

safety railings in the past as well as concerns about working on the ship in the past.  

[57] Ports of Auckland knew that the ladders were deficient and it could be fairly 

expected that such an employer would have rigorous systems in place to identify and 

manage hazards to employees, including health and safety procedures and effective 

communication and training and management of these procedures.  Despite knowing 

the risks, Ms McClintock submits that Ports of Auckland failed to implement and 

clearly communicate effective safety procedures.  This went well beyond the obvious 

vessel specific failure in this case.  The stevedores did not know about the 1.4 metre 

rule.  It was not communicated to them and it should have had a general application, 

not just to this particular ship but to other ships and to all stevedores working for 

Ports of Auckland. 

[58] Ms McClintock further submits that steps which could have been taken to 

reduce the obvious hazard were straightforward and would not have incurred any 

material costs.  The ship could have been asked to improve the ladders.  It could 

have directed its employees to use the ladders rather than traversing the hatch. That 



 

 

would have slowed down the process of de-lashing but not significantly. Such a 

delay would not be unreasonable when balanced against the potential risk to safety.  

It was easy to communicate the appropriate steps to employees, written in the 

manual, reminded at briefings and placed on the hazards board. 

[59] In addition, she reminds me that nine months earlier, there had been a fall 

incident which should have led Ports of Auckland to a heightened sensitivity around 

the risk of fall incidents. While it was a different fall incident, involving safety 

railing it should have put Ports of Auckland on notice that it needed to be more 

safety conscious in relation to all risks involving falls. 

[60] Mr Wicks takes issue with Ms McClintock’s submission that Ports of 

Auckland failed to comply with industry standards.  While he accepts that this was 

not an unknown or unexpected hazard, he stresses that the operative acts or 

omissions leading to the accident involved Mr Hutton’s walking across the hatch lid 

and failing to keep at least 1.4 metres away from an unpredicted fall ledge.  He 

accepts that the nature of the risk was serious and that Ports of Auckland failed to 

communicate its own safety procedures already in place. The industry standard was 

there; it was complying with it but failed to communicate it. I accept that 

submission.   

Defence submissions – fine 

[61] I accept his submission that Ports of Auckland did not allow its stevedores to 

lash and de-lash outdoor containers and had clearly acted to reduce risk to its 

employees when there were concerns.  Nonetheless, I find that the issue with the 

hatch should have been seen as significant, there should have been appropriate 

training, there should have been reminders and there should have been a supervisor 

who was empowered to direct the stevedores in no uncertain terms that they were to 

keep away from the edge  and abide by the 1.4 metre rule. 

[62] Mr Wicks did accept that the hazard was obvious, both to Ports of Auckland 

and to Mr Hutton. As I said to him during discussion, Ports of Auckland’s obligation 

was to ensure that Mr Hutton was aware of and followed correct procedures.  It did 



 

 

not do that.  Had there been communication, the hazard of working at the fall edges, 

would have been minimised.   

[63] Both counsel note that Eziform Roofing Products9 , KLS10 and Hanham11

[64] Mr Wicks argues that this was not a situation as in a number of other 

authorities where the employer modified an otherwise safe system, which would 

enhance a higher starting point.  Nor he submits was this a case where the employer 

failed to identify the risk of working at height to take precautions.  He described it as 

akin to an employee who elects not to use the available guard to ensure a machine 

operates safely and as a result, sustains injury. He compares the present case to 

Ministry of Business Innovation & Employment v Industrial Processors

 

involve higher starting points for fines. However, Mr Wicks argues that $80,000- 

$90,000 is not much lower than the recognised limit of $100,000 for much more 

serious omissions.  He repeats that Ports of Auckland had a robust health and safety 

programme in place, but Mr Hutton adopted a practice that had not been approved by 

Ports of Auckland and as a result a serious incident occurred that resulted in 

moderate harm to him.   

12

[65] Similarly, in Riverlands Eltham

 in which 

an employee did just that and the starting point for the fine was $60,000. 

13

[66] Ms McClintock counters that this is not akin to the cases in which employees 

have modified or deliberately stepped outside procedures put in place by an 

employer.  This was not a case where Mr Hutton ignored the policy; he did not know 

the policy because it was not communicated to him.  What is more, Ports of 

Auckland were on notice given the previous fall to take more care. 

, an employee’s finger was caught in a chain 

conveyor and the end of the finger was lost. The starting point was $50,000.  He 

argues therefore that the starting point here should therefore be about $60,000. 

                                                 
9 Supra, n.1. 
10 Supra, n.5. 
11 Supra, n.3. 
12 Ministry of Business Innovation & Employment v Industrial Processors DC Waitakere, CRI-2012- 

090-7036, 26 July 2013. 
13 Supra, n.6. 



 

 

[67] I accept Ms McClintock’s submission that a higher starting point is 

appropriate.  $100,000 is too high but the authorities advocated by Mr Wicks involve 

less culpability than Ports of Auckland. This is not a case like Industrial Processors 

and Riverlands Eltham where employees took particular steps in violation of the 

policy or modified a safety procedure already in place. Mr Hutton lacked knowledge 

of the safety policy because it was not communicated to him, despite an environment 

where the risks were known to Ports of Auckland, where there was an awareness of 

difficulties with the ship by Ports of Auckland where there were policies to maintain 

safety and where, for whatever reason, the safety of the stevedores inside as opposed 

to the outside of the ship, was overlooked.  $80,000 therefore is the appropriate 

starting point. 

Discussion – fine 

[68] I turn to an uplift for the previous offence, nine months earlier.  Ms 

McClintock advocates 15 percent while Mr Wicks advocates five.  The 

circumstances of each case are different. I must take care not to impose a double 

punishment since Ports of Auckland has already been fined but at the same time it 

does not come before me with a clean record. I consider that a 

five percent uplift is appropriate. 

[69] I then turn to mitigating factors guided by Ballard v Department of Labour14

[70] Here there was co-operation with Maritime NZ. I see no reason to depart 

from the 10 percent discount for co-operation given in Ballard, so it is another 10 

percent or $8000.  I also accept that remedial action has been taken; more safety 

policies have been put in place.  Mr Wicks submits and I accept that Ports of 

Auckland does have a strong focus on health and safety through its policies and 

manuals. New employees are required to undergo induction and training 

 

in which discounts were applied for the offer to make amends, co-operation with 

Department of Labour, remorse, remedial action, and a favourable safety record.  I 

consider that some offers to make amends were made but not as significant as those 

in Ballard so I deduct 10 percent or $8000.   

                                                 
14 Ballard v Department of Labour [2010] 7 NZLR 301 



 

 

programmes, with five operational performance coaches, a terminal operations 

health and safety committee, an investigation that led to the incidents and steps taken 

to fulfil Mr Hutton’s wish that this never happens again.  That remedial action in my 

view warrants a further five percent discount or $40000.   

[71] There is remorse as well, a willingness to attend a restorative justice 

conference and support offered to Mr Hutton which he elected to decline, as was his 

right.  He was invited to Christmas parties and donated a ham, even after he had 

stopped working for Ports of Auckland.  Such things are not financial compensation 

but they are steps to show remorse and accordingly, a further five percent discount or 

$4000 is appropriate. 

[72] Finally, I turn to the defendant’s reputation. I have to take into account the 

two falls in close sequence and while the first fall was different, in my view there 

should have been a heightened sense of vigilance as a result.  A discount was given 

last time for that reputation and for remedial steps which were not complete. In my 

view, it would be inappropriate to provide a further discount for reputation in the 

present circumstances and so accordingly, I am not going to do that. 

[73] What that means therefore, is that I start with $80,000 and impose an uplift of 

five percent leading to $84,000.  I deduct 30 percent for mitigating features which is 

$24,000 and I come to a sentence of $60,000.  Both sides agree that 15 percent is the 

appropriate discount I should give for a guilty plea which is $9000 and so the end 

sentence is $51,000 which I impose by way of a fine.   

Amount of fine 

[74] I impose reparation of $12,000 and a fine of $51,000.  It might be useful if 

counsel check my maths   

 
ADDENDUM: 

[75] Both counsel have indicated to me that the reason for Mr Hutton’s currently 

being unable to work may not necessarily be because of the injuries that he 

sustained.  Nonetheless there is a victim impact statement before the Court which 



 

 

supports the proposition that Mr Hutton has suffered emotional, financial and 

physical harm as a direct result of the accident. .  Mr Wicks is anxious that I do not 

say in my judgment that he is not able to work because of the injuries sustained.  

This is because he was apparently able to go back to work within a week.   

[76] Of course there are many reasons why people might go back to work for a 

week and then be unable to continue but I accept the submission of both counsel that 

there is no medical certificate saying that Mr Hutton cannot go back to work because 

of the injuries he sustained. Nonetheless, there are emotional implications arising 

from those injuries and I have taken into account both his physical injuries and the 

emotional impact in setting the figure of reparation. It remains at $12000. 

[77] Finally, I accept counsel’s submissions that the percentages of discount 

should be from the sum of $84,000 which is the starting point plus the uplift. The 10 

percent for the offer to make amends should therefore be $8400, the 10 percent for 

the co-operation with Maritime New Zealand, $8400, the five percent for remedial 

action $4200 and the five percent for remorse $4200.  The total, or 30 percent, is 

therefore $25,200.  I deduct that figure from $84,000 and I come to $58,800.   

[78] From that figure I deduct 15 percent for the guilty plea which is $8820 and I 

therefore impose a fine of $49,980.00. 

 
 
 
 
C M Ryan 
District Court Judge 


	NOTES OF JUDGE C M RYAN ON SENTENCING

