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NOTES OF JUDGE C L COOK ON SENTENCING

 
 

[1] Mr Kelly you appear for sentence today under one charge under the  

Harmful Digital Communications Act 2015, that holds a maximum of  

two years’ imprisonment or a fine not exceeding $50,000. 

[2] The summary of facts sets out that you took some photographs of your  

ex-partner in the shower and you posted those photographs on Facebook on 8 March 

2016.  Those photographs were of an explicit nature and showed the victim fully 

naked showering at her home address, she did not consent to the posting of those 

pictures.  Together with those pictures were posted some derogatory comments about 

the victim in respect of this matter.  

[3] I have read the victim impact statement and the updated victim impact 

statement.  The updated victim impact statement sets out that since you posted the 



 

 

photographs on Facebook the victim cannot go into town without somebody 

commenting about her being the girl in the photographs.  It makes her very  

self-conscious, she finds that she avoids people and places in an attempt to avoid 

such situations.   She says that her sense of trust has been reduced as a result of what 

you did and that she does not trust people and hesitant to get to know people.  

[4] She says that she has lost friends as a result and she states, although I have no 

evidence in front of me to support that, that you still have photographs on your 

phone and you are showing those photographs to people.  

[5] The pre-sentence report talks about your circumstances, it sets out that there 

was what we would call poor spur of the moment decision making whilst feeling 

hurt by your ex-partner’s actions towards you, having identified factors contributing 

to your offending.  You indicated and reflected that acting that way was not the 

smartest thing and you were able to display insight on how your actions may have 

impacted the victim.  There is no rehabilitative needs identified which would warrant 

a sentence of supervision and the recommendation was a sentence of community 

work.   

[6] As you are aware, I considered on looking at the offending and  

considering other cases, although the primary decision is a decision of  

Police v Tamihana 2016 NZDC which is a District Court decision of  

His Honour Judge Ruth in Nelson.  In that case the defendant faced other offending 

as well, in that case the defendant sent a video of some sexual connection between 

the victim’s daughter and another person to the victim.  His Honour Judge Ruth 

made some comments in his sentencing notes which I think are very pertinent and 

relevant to both the legislation and your situation.  He says that the charge is 

relatively new and the reason for that, it is pretty obvious, we live in a world where it 

is very easy and certainly in a very cowardly way, impersonal, third person way to 

communicate with others without fronting up yourself.  The other problem of course 

is that in this day and age broad dissemination of such material is just at the touch of 

a button so to speak.   



 

 

[7] In your case I would view the nature of the information which was published 

to be of a less personal nature than in the Tamihana decision, but of course given that 

it was posted on Facebook, the number of people who would have seen that 

information would have been much wider, and the difficulty is that once it is out 

there it may continue to just be sent to third persons and you lose control over who 

may view it.  You had no right, there was no agreement for you to take those photos, 

it is demeaning, it was embarrassing and it is a gross invasion of the victim’s privacy. 

[8] I consider in your case that you need to be held accountable and that the 

Court needs to consider the issues of denunciation and deterrence.  I need to take 

into consideration the gravity of the offending, I need to take into consideration also 

your age and your circumstances and the need to impose the least restrictive outcome 

that is appropriate in the circumstances.  Clearly the aggravating factor is the abuse 

of trust that I have spoken about, and the victim vulnerability.  Mitigating factors are 

your age and the guilty plea.  

[9] Taking into consideration as a starting point in regard to the offending, I 

would view a starting point in the region of nine months’ imprisonment to be 

appropriate.  Although the nature of the material is slightly different as I say, 

concerned that there was a much wider spread, publication of this material and that it 

will have in my view ongoing effects on the victim and that it is still clearly out there 

in the public arena due to the very nature of the way in which it is published.  People 

need to recognise the risks of publishing that information in a social media context. 

[10] In regard to deductions I would give you a deduction of a month in regard to 

your remorse and also for payment, the offer of the $1000 reparation.  I would give 

you further a full 25 percent discount for a guilty plea in respect of these matters.  

Where that would take me to would be an end point in regard to a term of 

imprisonment in the region of six months.   

[11] Taking into consideration your circumstances and your age, whilst you have 

previous matters they are not relevant, I would not make an uplift in regard to your 

previous matters and I am also of the view that punitive response can be met by a 

sentence of home detention.  Your age and circumstances and your background are 



 

 

quite different from the circumstances His Honour Judge Ruth found in the 

defendant in the case of Tamihana and for that reason, but to recognise the punitive 

aspect of the offending I have come to an end point in regard to these matters of a 

sentence of home detention for three months.  

[12] The terms of your home detention sentence are as per the latest memoranda 

from the Department of Corrections which is dated 5 July.  The address will be  

[address deleted].  You are to travel directly from Court to  

[address deleted] and await the arrival of a security guard.  You are to reside at 

[address deleted] and not to move to any new address without the prior written 

approval of a probation officer.  In addition you are not to possess, consume or use 

any alcohol or drugs not prescribed to you.  

[13] I will not impose any standard or special post-detention conditions in your 

case.  I have considered an additional punitive response of community work but I am 

satisfied that given the time period of the home detention sentence and the 

combination of the home detention sentence, and an order that I am going to make 

now for reparation of emotional harm payment to the victim in the amount of $1000 

that no further community work is appropriate in your circumstances.  

 

 

C L Cook 
District Court Judge 
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