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NOTES OF JUDGE B M MACKINTOSH ON SENTENCING 

 
 

[1] Mr Mears, you are appearing for sentence today having pleaded guilty now to 

one charge of aggravated robbery on 17 June.  You pleaded guilty on the strength of 

a sentence indication that I gave on that day. 

[2] The facts are these: that at about 12.20 am on 14 March you were in 

Flaxmere.  You called a taxi and the job was dispatched to 57 Dover Road.  The taxi 

driver arrived there.  He could not see anyone so he thought actually it was a hoax 

call and he went to leave, backing out the driveway.  As he did you suddenly 

appeared out of hiding, opened the front passenger side door, leaned in the taxi, 

pointed a pistol at him and told him to get out of the f-ing car. 

[3] Well he accelerated the car, trying to get you from the taxi but you held on.  

He slowed it so he could put it into gear and then you got in the passenger’s seat.  

You then presented the firearm at him.  He was able to grab it and push it into the 



 

 

seat while you were still holding on to it.  You then hit him with your free hand, 

punched him on the cheek with a closed fist causing him to release the grip on it.  

You presented it at him and told him to get out of the car.  He was obviously fearing 

for his life so he did.  You slid across into the driver’s seat and while the door was 

still open kicked out at him, pointing the firearm at his belly.  He went to the back of 

the car and then you drove off. 

[4] A short time later the stolen taxi was located on State Highway 50.  You were 

asked to get out, show your hands and when you did that you ran off.  Then a dog 

unit, some armed offenders squad members and a helicopter were deployed to locate 

you.  You have removed the tablet which was used in the taxi and that actually 

enabled them to track you by GPS, so it was somewhat foolhardy. 

[5] Anyway, once you were apprehended it became apparent that you had 

damaged the taxi.  The victim ended up with injuries himself from the punch to the 

face.  He had swelling to his cheek and a black eye, and you told the police that you 

were a methamphetamine addict. 

[6] I have read the victim impact statement, and the victim is here today at 

sentencing.  Prior to this he had been working as a taxi driver for about two and a 

half years.  Actually, up until the time of the robbery he liked his job, he liked 

meeting new people and essentially enjoyed it.  Of course he is self employed and 

because of that his income fluctuates. 

[7] As a result of this incident, as I have said he received a badly swollen left 

cheek and a black eye.  His cheek was not broken but the swelling, bruising and pain 

lasted for some time.  He had to take time off work for his injuries.  He, of course, 

had to borrow a vehicle when he started back at work and he did not get his own car 

back until 10 June, so he was without that for about a month. 

[8] You took some items from him that were covered by insurance.  Actually, the 

damage to the vehicle was covered by insurance but there is $50 cash and $112 for 

replacing items that he is out of pocket for. 



 

 

[9] Of course the end result for him is that he has now become more wary about 

his personal situation and security; he lacks confidence in his job and of course it 

was very anxious in fact going back to work.  So, it says in here that he has been re-

thinking his future as a taxi driver and seriously returning to another earlier trade. 

[10] I have read the pre-sentence report.  You are 20.  You are a young man.  You 

have got quite a bad history of criminal offending; a lot of burglary charges and it 

would seem that the burglary and dishonesty offending has been committed in order 

by and large, among other things, but to feed and fund a drug habit.  You have got a 

problem with methamphetamine and on this night in question it seems that you had 

consumed about half a gram of meth over the preceding few hours, been drinking 

whisky and when the drugs and alcohol ran out you decided to obtain cash to 

purchase more drugs and telephoned the taxi cab with the intention of taking his cash 

tray. 

[11] Well things do not always work out as they are intended to do and of course 

the victim, obviously, was protecting his own property as he was entitled to. 

[12] You had a plastic pistol with you and you say in the report that you had 

planned a quick robbery with no intention to cause any physical injury. 

[13] You do accept responsibility for what you did.  The probation officer says 

that you did express suitable remorse.  Clearly your thought processes are not clear 

or straight because you seem to express some frustration with the victim for simply 

not doing as you had demanded, by simply handing over the money and I think what 

you are getting at really is that if he had done that none of this would have happened.  

That is quite bizarre really in my view.   

[14] Obviously these situations potentially are extremely dangerous and you really 

had no thought for the consequences of your action on this occasion.  Mr Phelps says 

that is probably due to your age and your state of mind at the time – your brain 

essentially being addled with drugs and alcohol.  Obviously your view of the whole 

situation is not logical. 



 

 

[15] Anyway, you have also in the report expressed a willingness to undergo 

restorative justice.  I think, to be fair, that you are sorry now for what has happened.  

You have spent some time in custody.  You are probably thinking more clearly now 

than you were before.  You mistakenly thought that you had your drug use under 

control after your last period of time in prison, but obviously you did not and you 

recognise that now, so perhaps this is the beginning for you now of sorting yourself 

out. 

[16] You are available to attend the DTU Programme – that is the Drug Treatment 

Unit Programme in prison and you will be given time with a departmental 

psychologist to work with you, carrying on post release.  So perhaps now after this 

period of time in prison, that it may be that you have reached a turning point.  At 

some time you are going to just actually have to take ownership of your drug issues, 

otherwise you are going to have a life of crime and imprisonment. 

[17] Anyway, as far as the starting point is concerned, I discussed that in the 

sentence indication.  As far as I was concerned it seemed to me that in terms of 

R v Mako [2000] 2 NZLR 170 (CA) that the starting point is around between four 

and five years.  The Crown preferred a starting point of five years’ imprisonment but 

it seemed to me that a starting point was four years six months, which is towards the 

midpoint end of the four to five year range, given the only saving grace really is that 

the firearm was a replica and not a real one. 

[18] Anyway, as far as – and that is based on the aggravating features of the 

offending, particularly the physical violence, the fact that the victim was lured there, 

that it was dark, you had obviously given some thought to what was going to happen, 

and that a replica firearm was involved and the victim had no way of knowing that, 

and of course the effect on the victim. 

[19] As far as mitigating features are concerned there is your guilty plea and I 

indicated that I would give you a full credit for that. 



 

 

[20] As far as youth is concerned, you are now 20, you have a bad list of previous 

convictions and in my view any uplift for your previous would cancel out any 

discount for youth, so there is no adjustment required for either of those matters. 

[21] As far as additional remorse over and above your plea is concerned, you do 

say in the report that you are now sorry, but in many respects ultimately for you and 

because of your background and because of your view of the incident, I think your 

subsequent actions will be what counts in the future, so I am not actually prepared to 

give a further discount for remorse over and above that which I factored in and noted 

through the early guilty plea. 

[22] So the sentence will be as I have indicated – three years and five months’ 

imprisonment with the full discount of 25 percent. 

 

 
 
B M Mackintosh 
District Court Judge 
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