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Background 

[1] On 21 November last year, Shana Jones was seriously injured when dogs 

belonging to the defendant, Brent Roberts, attacked her while she was on  

Mr Roberts’ property. 

[2] Mrs Jones had visited her neighbour’s property to retrieve her dog ‘Gus’ who 

had escaped from her control and had run across the road to Mr Roberts’ property 

where a number of his pig dogs were housed. 

[3] In the course of retrieving her dog Gus, Mr Roberts became aware that some 

of his pig dogs had become excited about the presence of people in the vicinity of 

their compound.  As Mrs Jones was walking back across a grassed area near the 



 

 

Roberts’ home, several dogs escaped from the compound and raced towards  

Mrs Jones who had control over her dog, Gus. 

[4] Ms Nicola Jardine, Mr Roberts’ partner, was able to grab two of the pig dogs 

while Mr Roberts managed to grab hold of a dog he referred to as “Chad”.  It would 

appear that one of the dogs in the compound, “Marley” did not escape and upon the 

basis of the evidence given it would seem that at least two of Mr Roberts’ dogs were 

not under any control, and were responsible for at least some of the serious injuries 

suffered by Mrs Jones. 

[5] The dog attack came to an end only after Mr Roberts managed to open the 

ranch slider door on the veranda and usher Mrs Jones and her dog, Gus inside. 

[6] It was then that the full significance of the injuries to Mrs Jones was 

observed, and medical help was summoned. 

[7] In the days that followed, Mr Gary Woods, a dog ranger employed by the 

Hurunui Council, visited the property and noted the conditions in which the dogs 

were housed. 

[8] At that time, Mr Roberts was constructing an electric fence around the top of 

the compound fence which had been in place prior to the 21 November incident. 

[9] Mr Roberts reported to him that he had taken action to put down two of his 

dogs which he believed responsible for the aggressive attack on Mrs Jones. 

[10] As a result of a trip to the Ashley Forest area with the defendant, Mr Woods 

was able to confirm that he viewed the bodies of two dogs which Mr Roberts 

identified as two of his pig dogs. 

[11] The Council has taken prosecution action by bringing three charges against 

Mr Roberts under the Dog Control Act 1996. 

  



 

 

The charges 

[12] Of the three charges filed, the charge under s 58(a) is the most serious in 

terms of maximum penalty. 

[13] An alternative charge under s 57(2) is laid which alleges that he was the 

owner of a dog that attacked Mrs Jones.  

[14] This charge was expressed as a representative charge in line with the 

prosecution reasoning that more than one dog was involved in the incident. 

[15] Finally, there is a charge under s 53(1) alleging that he was the owner of a 

dog that he failed to keep under control. 

[16] Both the charges under ss 53 and 57 carry with it a maximum penalty of a 

fine, although s 57 provides for an order for destruction of the dog. 

Evidence at the hearing 

[17] Mrs Jones, the injured party, gave evidence of the escape of her dog ‘Gus’ 

and her attempts to catch him on the Roberts’ property.  She was unaware of the 

extent of previous visits that her dog had made to the property, and the nuisance the 

Roberts’ had experienced as a result of Gus urinating in the Roberts’ home. 

[18] Her actions on the day were in effect governed by her realisation that her dog 

had escaped, and that she needed to ensure he was captured and returned to her 

property. 

[19] Mrs Jones initially believed that the dogs that attacked her were more 

interested in Gus, and her immediate concern was for the safety of Gus.  It was only 

on reaching the safety of the house that the extent of her injuries was apparent. 

[20] In evidence, Mrs Jones acknowledged that she initially thought that Gus had 

been seriously injured, however, it transpired that Gus had very minor injuries and 

did not require the extensive medical attention that she underwent. 



 

 

[21] Evidence from Dr Yule, and Ryan Murray an ambulance officer who attended 

on Mrs Jones, was admitted by consent and clearly proved that Mrs Jones was 

seriously injured as a result of the dog bites she suffered. 

[22] The Hurunui Council officers, Judith Batchelor and Mr Garry Woods, 

confirmed that Mr Roberts was the owner of the seven dogs and that previous visits 

had been recorded in respect of complaints about barking.  I note that there had been 

no issue for six months prior to the incident in November 2015. 

[23] Mr Woods confirmed that he did not have any issue about the compound or 

kennels which were on the property and had not seen it necessary to issue any 

direction in relation to the security of the animals. 

[24] It appears that Mr Roberts’ actions in erecting the electric fence around the 

top of the iron fence was not a step that Mr Woods had seen as necessary and had 

been taken by Mr Roberts on his own initiative following the November incident. 

[25] Neither prosecution witness from the Council could add anything to the 

picture already before the Court in respect of how many dogs were in fact involved 

in the causing of injuries to Mrs Jones. 

[26] Mr Roberts and his partner, Ms Jardine both gave evidence describing the 

events of the day. 

[27] It would appear that it was Ms Jardine who made the comment to Mrs Jones 

about the possibility of the dogs getting out of the compound after she had managed 

to catch Gus and was handing him over to Mrs Jones. 

[28] Ms Jardine told the Court that the reason for this statement was based around 

her desire to impress on Mrs Jones the need for her to take some steps to ensure that 

Gus did not continue to stray on to their property.  It was not she said any 

acknowledgment of the fact that she believed the dogs housed on the compound 

could in fact escape. 



 

 

[29] Ms Jardine acknowledged that she had hold of two of the escaping dogs and 

that her partner had managed to restrain another before Mrs Jones made it into the 

safety of her home. 

Findings 

[30] It is proved that at least two of the dogs owned by Mr Roberts were 

responsible for the injuries that occurred to Mrs Jones.  While I accept that more than 

two dogs may have inflicted bites, it is clear that at least five dogs escaped from the 

compound and notwithstanding steps by Mr Roberts and Ms Jardine to restrain three 

of the dogs during the attack that some of those held could potentially have inflicted 

bits in the incident on the veranda. 

[31] Mr Roberts acknowledged that at the time this incident occurred, he was 

unable to control his dogs by way of voice command.  It seems that he believes that 

the dogs had become excited by the movement outside their compound as the three 

adults had tried to chase and apprehend Gus.  Given that the dogs were trained to 

chase when out hunting, it is perhaps not surprising that the dogs responded to the 

environment that had developed. 

[32] I have been referred to a number of authorities by counsel for the Hurunui 

Council. 

Auckland City Council v Smith – District Court Auckland DCR P289 

[33] In this case the issue of “serious injury” was not made out, however, I 

observe that the injury suffered by Mrs Parish was not on the same scale as occurred 

to Mrs Jones. 

[34] The case ultimately turned on s 57 and whether there were “exceptional 

circumstances of the offence.” 

[35] Comment was made that there had been little judicial guidance on the 

meaning of the term “attack” as it is not defined in the Act. 



 

 

[36] Giving the word its ordinary and natural meaning the actions of the dogs in 

the circumstances outlined need to be considered. 

[37] I find that the actions of the defendant’s dogs did constitute an attack. 

[38] The only defence available under either s 57 or s 58 is a defence of total 

absence of fault. 

[39] A more recent High Court decision of Courtney J in Mackenzie v Auckland 

City Council (CRI-2006-404-343) deals with the situation where a visitor to the 

Mackenzie home went to an area where the appellant’s dogs had been under control 

in the house.  They came out and attacked Mr Kelly who had walked into the area 

where the dogs were normally housed. 

[40] Some issue arose as to whether the gate to the fenced area was latched or not, 

however, the High Court confirmed the lower Court decision that the defendant had 

not taken all reasonable steps to ensure the dogs were under control. 

[41] The correct legal position was described as that set out by Baragwanath J in 

Hamilton City Council v Fairweather [2002] NZAR 477 where His Honour noted at 

paragraph 6 : 

“An owner is automatically liable for a dog attack if the dog is not under 
control.  But if the dog attacks while under control, no offence is committed 
…” 

[42] The more recent case of Fairbrother v Porirua City Council 2015 NZHC 

1452 is also of assistance. 

[43] In that case, Brown J was considering an appeal from the District Court 

where a s 58 conviction amongst others was recorded. 

[44] Much of the case in the lower Court involved evidence of animal behaviour 

and it was argued by the defence that there was an absence of fault on the owners 

behalf. 



 

 

[45] That defence was rejected in the District Court, and the decision was upheld 

by Brown J in the High Court. 

[46] Of relevance to a defence raised where there is strict liability is the finding at 

paragraph [44] of the decision. 

“What is required to be shown is a total absence of fault.” 

[47] Brown J cited a decision of Brewer J in King v South Waikato District 

Council [2013] NZHC 5986.  At paragraph 20 of the above decision Brewer J held : 

“Strict liability is not the same thing as negligence.  There is a temptation to 
move towards the negligence level of liability wherever the words 
“reasonable” is used.  It should be remembered that this is not the sense in 
which it is used in this case.  Total absence of fault is a high threshold to 
cross.” 

[48] Further, High Court authority on this point was noted by Brown J in citing 

Heath J and also noted in King v South Waikato District Council. 

[49] It is said that the bar to establishing such a defence is set high as public 

welfare regulations is directed at the protection of society as a whole and here it is 

the protection from a dog’s propensity to attack as the primary policy goal. 

[50] To determine an absence of fault defence requires a consideration of all the 

circumstances. 

[51] In this case, the defendant had taken proper steps to house his dogs in a 

compound in conditions which met the approval of the dog ranger, Mr Woods. 

[52] The dogs were ordinarily under control and the reference to earlier barking 

complaints does not assist the prosecution in this case given the time that had 

elapsed since the last notification. 

[53] The matter which counts against the defendant is the fact that when the dogs 

did manage to escape that he was not able to bring the dogs under control. 



 

 

[54] I accept that between himself and Ms Jardine, he did his best to minimise the 

situation and I can only imagine what might have resulted had he not been presented 

and assisted Mrs Jones in the way described. 

[55] I must find on the evidence presented that at the time of the attack that not all 

of the dogs were under control, and that Mr Roberts has not been able to establish a 

total absence of fault. 

[56] However, I do accept that there are mitigating factors which will affect 

penalty and orders sought.  The charges under ss 58(a) and 53(1) are both proved.  I 

note that the charge under s 57(2) was laid as an alternative to s 58 and does not 

require any conviction to be entered. 

[57] This is a matter where given the penalties under s 58 I should set a date for 

hearing submissions on penalty. 

[58] It may be that a restorative justice outcome is still appropriate and inquiries 

should be made as to whether Mrs Jones would wish to meet to discuss any offer of 

amends that Mr Roberts may wish to advance. 

[59] This matter will be called on 2 November 2016 at 10am for setting of a 

sentencing date. 

 
 
 
 
 
 
D J L Saunders  
District Court Judge 
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