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NOTES OF JUDGE D J McDONALD ON SENTENCING 

 

[1] Mr Hati, you have pleaded guilty to two charges, first that by driving 

dangerously, you killed Mr Andrew Bell and secondly, that again by driving 

dangerously, you caused injury to Ms Katy Bell.  The first carries a maximum of  

10 years, the second five years.   

[2] Before I speak to you, I want to acknowledge Ms Maxine Bell, Ms Katy Bell, 

Mr Dylan Bell and the friends of the Bell family who are here today.  There is 

nothing that I can say in this sentencing that will lessen the great sense of loss that 

you have.  The profound loss that you feel, that you have suffered as a result of the 

collision that took Mr Bell’s life.  Your husband, your father, your friend.  As  

Mr Hati accepts, Mr Bell was totally innocent.   

[3] Because of the way that sentencing is carried out in this country and indeed 

in most common law countries which includes England, a Judge’s remarks are 



 

 

primarily directed towards the prisoner, but do not think that because I will now start 

talking to him and will be facing him, that I will forget what you have said to me 

today or think that I have somehow sidelined your loss, your grief and your anger.  I 

have not and I will not.   

[4] I have received from the Crown and from Ms Cull extensive written 

submissions.  They include references to a number of High Court and  

Court of Appeal decisions.  Neither Mr Annandale for the Crown or Ms Cull have 

taken me in detail through those submissions.  That is normal, because they expect, 

as I have done, for the Judge who was carrying out the sentencing, to have read and 

taken those submissions into account.  I have been greatly helped today by their oral 

submissions to me.   

[5] The sentencing of persons for this type of crime is one of the most difficult 

sentencing exercises that Judges carry out.  An otherwise good man, for reasons 

often not explained, makes a conscious decision to drive dangerously.  That is, really, 

really badly.  95 or even more percent of the time, the person who does that gets 

away with it.  No one is injured, no one is killed, but in that small percentage of 

cases such as this, that otherwise good man takes the life of an innocent and injures 

others and I understand a family who is left grieving, their need for – and often 

Judges do not use such words, vengeance, which can at times be overpowering.   

[6] What I must do of course is follow the law.  The oath that I swore when I 

became a Judge some 11 years ago.  I must follow the Sentencing Act 2002, an Act 

of Parliament, decisions of the High Court, the Court of Appeal.  Sentencing is not a 

mathematical exercise where you just add it all up and this is your answer, it calls for 

judgement.  It is not what I personally would want to do, one way or another.  

Because of the lengthy submissions made to me and the four persons, including 

Mr Hati, who have spoken to me, I thought it important in this case to explain that to 

everyone involved.   

[7] The facts on which I sentence you Mr Hati are these.  Mr Bell, his wife and 

daughter were travelling to Auckland in their light commercial truck, firstly to move 

their daughter back to Auckland so she could continue her studies at University and 



 

 

secondly, to take some plants to set up a stall at the Takapuna Market.  Their small 

truck was laden with their daughter’s goods and their plants.  The trip to the 

Auckland markets was a regular one for the Bell family.  In order to get to the market 

on time, it was necessary to leave Kerikeri in the early hours of the morning.  Mr 

Bell was driving the truck at the time of the crash.  The family left Kerikeri at around 

2.00 am that Sunday, driving south on State Highway 1.  His wife was next to him, 

the daughter next one over in the front seat.   

[8] His wife and daughter fell asleep.  He drove down Turntable Hill, crossed the 

bridge and on to the flat.  The speed limit is 50 kilometres an hour.  It is well lit.  

Wide, State Highway and although those last facts are not formally in the summary 

of facts, I say that because I have lived in Northland for many, many years and know 

this area well.  The weather was fine, the road was dry and there was next to no 

traffic.   

[9] You have never held a New Zealand driver’s licence.  On 29 June 2014, you 

were stopped by the police.  They made of you of your licence status.  You said you 

did not have one.  You were warned by Constable Cunningham not to drive until you 

got the appropriate licence.  All of that was explained to you by  

Constable Cunningham.  You therefore were left in no uncertain terms as to the fact 

you could not drive.    

[10] At about 2.30 am that Sunday, you had travelled back to an Otiria Road 

address after a night out in Paihia with friends.  You were a passenger in your own 

motor vehicle, a high powered Mercedes-Benz.  Unlike the Arms Act 1983 which 

requires a person to be licensed before they can purchase a firearm, any person, 

whether or not they have got a licence, can purchase a high powered motor vehicle in 

this country.  Once at the address, your friends got out of your Mercedes and went 

into the house.  You remained in the car.   

[11] From the other information that I have been given by your learned counsel, it 

appears you were asleep, woke up, walked into the house, asked for your keys and 

they were handed over.  You then walked back out, got into your car and decided to 

drive home.  You drove down Otiria Road, turning right onto Nisbet Street, driving 



 

 

at speed, intending to get home as quickly as you could.  Nisbet Street is a tar sealed, 

residential road with a 50 kilometre an hour speed limit.  It is controlled by a stop 

sign at the intersection of State Highway 1.  As you approach the  

State Highway intersection, you accelerated towards the intersection, making no 

attempt whatsoever to slow down or stop.  You drove straight through across part of 

the roadway and then smashed into the driver’s door of the Bell’s truck.   

[12] Unfortunately, Mr Bell was killed probably instantaneously.  The impact was 

so great that it catapulted the Bell’s vehicle into the air, turned it 180 degrees, ending 

up on the footpath on the opposite side of the intersection on its side.  Furniture and 

plants were strewn all over the State Highway.  Your Mercedes sustained significant 

frontal damage.  After the collision, it couriered across the footpath, smashed 

through a concrete and wire fence and came to rest on the concrete front steps of a 

residential home in the corner of Wynyard Street in  

State Highway 1.   

[13] Mr Bell was trapped in the vehicle.  His wife, Maxine Bell and daughter Katy 

Bell were pulled from the vehicle by passerbyers.  They were taken to Kawakawa 

Hospital as you were.  Katy Bell received bruising, whiplash and split liver.  She has 

ongoing health difficulties as a direct result of this crash.   

[14] When you were spoken to by the police, you admitted that you were 

responsible.  You told the police that you knew you were not supposed to be driving.  

You said you made no attempt to stop at the intersection because you were trying to 

get home quickly, a fatal mistake which you made.   

[15] I take into account the purposes and principles of sentencing.  The need to 

hold you accountable for your actions.  To denounce your conduct.  To impose a 

sentence that will act as a deterrent to you and others.  To a lesser extent protect the 

public.  I must have regard to the impact of your offending on the victims.  I have 

heard from them.  As I have said, it has been devastating.  



 

 

[16] Mrs Bell has read me a victim impact statement, as has Katy Bell.  I will not 

in any way attempt to paraphrase in this decision what they have said to me.  It is 

obvious to me that Mr Bell was their rock, he is now gone.   

[17] I must impose the least restrictive outcome that I can.  I am directed to do 

that.   

Starting point 

[18] The first step that I must take is to set a starting point for your offending.  By 

that, I mean just by looking at what you did.  Not taking into account matters 

personal to you such as your age, your character and the like.  There is no guideline 

judgement to assist me and that is because the factual basis for such charges can vary 

so greatly.   

[19] In May 2011, Parliament increased the maximum penalty for dangerous 

driving causing death from five years to 10 years.  I must take that into account.  I 

have read and considered the Court of Appeal in Gacitua1, which reviewed the 

increase in penalty and how one should approach sentencing for such crimes.  Our 

Court of Appeal placed considerable reliance on the 2003 English Court of Appeal 

decision in R v Cooksley2

[20] The factors I take into account in setting the starting point in your case are 

these.   

.  Cooksley itself is a review of the English sentencing 

practice in this area following a similar law change in that country.  The Crown and 

Ms Cull have referred me as I have said to a number of other cases.  In my view, 

sentencing in this area is very facts specific.   

(a) You are travelling at speed.  Ms Cull submitted in her written 

submissions that the summary of facts does not refer to excessive 

speed, but what is clear in my view is that you were travelling faster 

than was appropriate.  You wanted to get home quickly, you sped up, 

approaching the intersection with a stop sign.  The force of the 
                                                 
1 [2013] NZCA 234 
2 [2003] 3 ALL ER 40 



 

 

collision, which I have already detailed, would have required a 

reasonable speed when you entered onto State Highway 1.   

(b) You were unlicensed.  You had no right to be driving at all on our 

roads.  A graduated licensing system was introduced and designed to 

ensure as far as possible that persons obtain the necessary knowledge 

of the Road Code and the necessary skills to control motor vehicles 

before they are entitled to drive, without restriction.  A learner has to 

pass a test showing knowledge of the Road Code before they can even 

get behind the wheel with someone sitting beside them.  If they pass 

that test, then they are able to do that, but only with someone sitting 

beside them with a full licence over a certain age.   

After a period of time, they have to sit a comprehensive driving test to 

show that they can properly control the motor vehicle, obey the signs 

on the road.  If they pass that, they get a restricted.  Part of that 

restriction is that they are not to drive after 10.00 pm at night.  Here 

you are at 2.30 am driving.   

(c) You were told not to drive and you did, however I would think that 

even you without a licence would know that when you came up to a 

stop sign or a give way sign, that that is what you had to do.  Stop.  

Come to a complete stop.   

(d) As a result of your dangerous driving, you killed Mr Bell.  You 

seriously injured Ms Bell.  In effect, Mr Hati, what you were doing 

was playing, and I hope you understand this, Russian roulette.  You 

just hoped that you could drive at speed at that time of the night 

through that intersection and not stop because it was unlikely there 

would be any other cars on the road.  As I see more often than not, it 

is not the driver who is driving dangerously, a drunk who dies, it is the 

innocent person who is smashed into.   



 

 

[21] I consider taking all those factors into account, that your culpability, which 

means your blame, level of blame is in an intermediate to high.  The Crown submit 

three to three and a half years.  Ms Cull, two to two and a half.  As I have said, this is 

not a mathematical exercise.  In my view, taking into account all the matters that I 

have spoken about, I consider a start point of three and a half years was appropriate.  

That is for both charges.  One must take into account that here, there were two 

victims.   

Personal 

[22] I now turn to personal factors.  There is nothing against you which calls for 

an uplift of the three and a half years.  

[23] In your favour.  Your previous good character, apart from driving unlicensed.  

I have had a number of references given to me, all speak highly of you, of your 

honesty, your loyalty, consideration, that you are humble, that you fight injustice.  

You completed your high schooling, got a level 1 and 2.  Part of level 3.  You worked 

when you could.  You assisted your mum and your stepdad in looking after you 

siblings.  That was all in your favour. 

[24] There was your age.  You were 19 years and seven months at the time of this 

crash.  Your remorse.  I accept it is genuine.  I have heard you speak today and it was 

with some difficulty that you spoke to the family and I am sure, and this is of course 

natural, that some of that remorse will be for the place you now find yourself.  I 

consider you are entitled to a seven month discount for those factors.   

[25] The other matter that you are entitled to as a discount for a guilty plea.  Some 

might say you did not plead guilty at the first available opportunity.  In my view, you 

are entitled to take advice.  Ms Cull was only assigned to you after the second 

appearance.  The Supreme Court in Hessell3

                                                 
3 [2009] NZCA 450, [2010] 2 NZLR 298 

 says a maximum of 25 percent is 

available for a guilty plea.  In my view, you are entitled to that.  



 

 

[26] I have regards to the pre-sentence report, it is favourable.  It is advice to me.  

Unfortunately for you Mr Hati, when you work out from a starting point of three and 

a half years with the deductions I have given you does not bring your sentence down 

to under two years.  

[27] In relation to the charge of causing Mr Bell’s death, you will be convicted 

and sentenced to two years, three months’ imprisonment.  You will be disqualified 

from holding or obtaining a drivers licence for three years from today in relation to 

the injury.  Ms Belle, you will be convicted and sentenced to 18 months which will 

be served at the same time and again, you will be disqualified for three years from 

today.   

[28] I am grateful to counsel for their able assistance to me during this difficult 

sentencing.   

 

 

 

 
D J McDonald 
District Court Judge 
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