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NOTES OF JUDGE R G MARSHALL ON SENTENCING

 

[1] A company PLM 5456 Limited has pleaded guilty to a charge laid under the 

Health and Safety in Employment Act 1992 s 16.  The company has pleaded guilty 

as being a person who controlled a place of work failed to take all practical steps to 

ensure that a hazard that was in their place, namely the ignition of flammable liquid 

being unleaded gasoline whilst Kart SK7 was being operated did not harm the victim 

who was in the place with its consent and who had paid the person to be there or to 

undertake an activity there.  The maximum penalty is a fine not exceeding $250,000. 

[2] The summary of facts to paraphrase discloses that the defendant company 

operated an indoor go kart facility in Te Rapa, Hamilton.  Two employees were 

working on the date of the accident.  One had been there for seven months and the 

other employee for three months.  The victim was part of a group who had gone to 

the facility to go go-karting.  The facility is situated in a large open building, the 

track is demarked by old tyres double-stacked bolted together and isolated from the 



 

 

public by a physical barrier or fence.  The pit lane is accessed from the left-hand side 

of the facility and that included a secure cabinet for storing petrol or the fuel to run 

to the go karts.  There were some 33 karts.  They had been purchased by the 

company from a previous operator in 2012 and they were certified and registered 

under the Amusement Device Regulations 1978.  There is nothing to suggest that the 

go karts were other than operational and up to standard. 

[3] The kart that was involved in the accident has a fuel tank that is gravity fed 

by design, fixed to a Honda 6.5 horsepower engine.  The fuel tank is located on the 

right-hand side of the kart next to the driver’s seat.  A diagonal seatbelt is fitted and 

fastened on the driver’s right-hand side next to the petrol tank.  There is a clear 

photograph of the kart in the summary of facts. 

[4] The incident occurred on 10 October 2015 when the victim and other 

members of his group arrived.  The two employees I referred to were refuelling the 

karts in the pit lane.  One took one side of a row of karts and the other took another 

side of the row of karts.  The party were given a briefing by the director and manager 

of the defendant company as to what to do and not to do as far as operating the go 

karts.  Following the briefing the group which included the victim was taken to the 

pit lane area and they were fitted with helmets and one helmet was fitted with a 

GoPro.   

[5] After a visual check of the karts for loose or hazardous clothing the group 

then commenced to go go-karting around the track.  After the second lap the victim 

spun out on a corner, hit a tyre barrier with the rear of the kart.  As a result of that 

collision the fuel cap came away from the fuel tank and ended up in the victim’s lap.  

He was doused in petrol from the exposed tank.  It subsequently ignited due to the 

hot engine.  The victim caught on fire.  He struggled to free himself from the seatbelt 

and was freed by other members of their party.  He was then rolled on the ground to 

extinguish the fire and was taken to the company shower area and later taken to 

hospital and discharged the following day. 

[6] It was evident that the fuel cap had not been securely fastened after the 

go karts had been refuelled prior to commencing the racing.  To securely fasten the 



 

 

fuel cap the tabs and inserts need to be aligned when the caps turned clockwise until 

it locks into place.  The defendant company did not have in place a documented 

standard operating procedure in respect of the refuelling process for the go karts.  

The go karts would be turned off.  All the fuel caps would be removed.  The karts 

would then be refuelled and the caps replaced.   It appears that it was common 

practice that the same individual who removed the fuel cap would also replace the 

fuel cap upon refuelling and the cap was then felt to ensure it was properly secured.  

This procedure was not always followed and karts were to be filled below an insert 

or collar to prevent overfilling.   

[7] The Honda Engine Owner’s Manual supports the filling of the fuel to below 

the insert or collar stating it should be filled to 25 millimetres below the top of the 

tank.  The defendant company did not have a hazards register nor did it have a 

formalised employee training system on safety procedures such as refuelling the 

go karts.  The staff induction and training were verbally undertaken and not 

documented.  Training around tasks such as refuelling was also undertaken verbally 

and not documented.  As a result of the accident the victim suffered serious harm in 

receiving superficial partial thickness burns to the right arm and abdomen.   

[8] The hazard was identified as the ignition of flammable liquid from a hot 

motor and the breach in practical steps was that the defendant was obliged to take all 

practical steps to ensure that no person was harmed who was in the place of work 

with its consent or who had paid to undertake an activity there.   

[9] The following practical steps should have been taken by the defendant 

company: 

(a) To ensure there was a documented standard operating procedure for 

refuelling in place.  There appears to have been slight variations on 

how that refuelling process was verbally communicated to employees 

therefore the practice of refuelling also varied and a documented 

standard operating procedure would have ensured consistency with 

the refuelling of the go karts. 



 

 

(b) To have ensured that the employees were trained on a documented 

standard operating procedure of refuelling and was signed off as being 

competent to complete the task.  

(c) To ensure that the fuel containers were sufficiently filled to complete 

the task, though on this point the defendant company in its 

submissions said that that was in fact the position and that the 

WorkSafe seem to have speculated that that was not the position 

without any evidential foundation. 

(d) To have used visual cues such as painted lines on the fuel tank and 

cap to indicate when the cap was insecure and when it was secure.  

That would ensure a quick check system of marking where an 

employee could quickly ascertain whether the cap was secured or not 

in place, that is the fuel cap. 

(e) To ensure that secondary checks of the fuel caps are undertaken 

immediately prior to the commencement of go kart racing.  At that 

point a check is undertaken that the driver has their seatbelts fastened, 

there is no loose or baggy clothing hanging out of the kart and the fuel 

cap could again be physically and visually checked that it is secured 

and in place, preferably done by a second employee. 

[10] It is noted that the defendant company has not appeared before in Court and 

also in submissions it was submitted to me that the defendant company had been in 

operation for five years without incident and this activity or go karting being 

undertaken on some days up to 12 hours without any incidents leading to charges 

such as the one before the Court.   

[11] I have also had the benefit of the victim read his victim impact statement to 

me which he did well.  It is stressful to read a victim impact statement in open Court.  

There has also been some criticism by the defendant company of some of the content 

of the victim impact statement.  I bear in mind that the victim impact statement is 

prepared by a lay person with their own perception of what emotional harm they 



 

 

have suffered and their injuries and the impact on themselves.  It is not 

cross-referenced back to any particular documentation and the defendant company 

have pointed out that some features are at odds with the psychological report and 

ACC documents and the like.  That matter can be reconciled by having a look at the 

appropriate documentation which I have done and note the defendant company’s 

points but in my view it does not detract from the real essence of the victim’s victim 

impact statement which is the emotional harm that he has suffered as a result.   

[12] The approach to be taken in cases such as this has been well spelled out.  

There is a three step process.  Assessing the amount of reparation is the first step.  

Fixing the amount of the fine is the second step and as far as that is concerned there 

is an identified scale of culpability.  Low culpability deals with fines of up to 

$50,000 medium culpability a range of fines between $50,000 and $100,000 and 

high culpability a range of fines between $100,000 and $175,000.  Obviously above 

that up to $250,000 must be the very worst of cases.  This is not said to fall anywhere 

near that level. 

[13] The next step and final step is making an overall assessment of the 

proportionality and appropriateness of the total imposition of reparation and the fine.  

Dealing first with fixing the reparation, as to physical harm there were burns to the 

right torso and right arm of the victim and also he developed a hernia in his groin as 

a result of the struggle to get out of his seatbelt in the vehicle once it caught alight.  

The burns are said to be from superficial to full thickness.  He was in hospital 

overnight and did not have skin grafts.  There was further surgery later to remove 

skin build-up and also to do with the hernia.   

[14] The victim in reading out his victim impact statement highlighted the 

emotional harm, how it had impacted on his personal life with his daughter, his 

ability to undertake his hobbies, the effect on his work and also emotionally 

flashbacks and the psychological report referred to post-traumatic stress disorder and 

it is not hard to imagine the sheer terror of thinking back to a situation when literally 

you are engulfed in flames and restrained so that you cannot immediately free 

yourself and escape a flaming situation where petrol and quantities of petrol are 



 

 

involved.  It appears that the victim had a period of time off work and was cleared to 

resume full-time work in December of 2015.   

[15] WorkSafe have referred to a number of cases involving them such as 

McKechnie Aluminium Solutions Limited where there was hospitalisation and skin 

grafts for serious burns, $15,000 was awarded by way of emotional harm.  

Fletcher Steel Limited, burns to the right flank of the stomach of the person there, 

9-10 days hospitalisation.  The consequence was a major cosmetic disability, 

$30,000 was awarded.  Molten Metals Limited as a result of a welding accident, 

burns and hospitalisation for 10 days, $17,000 was awarded.  WorkSafe say that 

reparation of $15-20,000 is appropriate.   

[16] The defendant company’s submissions refer to WorkSafe v Point Blank 

Farm Limited1 and Department of Labour v Lines Company Limited2

[17] In my view an appropriate figure for emotional harm reparation would be a 

figure of $9000.  In addition to that the defendant company do not argue that further 

reparation of $449.92 loss and $135 for out of pocket expenses relating to doctors 

and pharmacy charges is appropriate.   

 and say that 

the appropriate figure of reparation is $2-8000.  I think all accept the proposition that 

the fixing of emotional harm is not a precise undertaking or calculation and it must 

address what the Judge assesses to be the emotional harm that the victim suffered in 

the circumstances.  Some regard must be had to earlier cases but they are a guidance 

only.  In my view the emotional harm here is less than the cases quoted by 

WorkSafe.   

[18] I next turn to the assessment of the quantum of a fine and the assessment of 

the culpability of the defendant company.  The first thing is to identify the operative 

act or omissions.  Here it was the fact there was no documented operating standard 

for refuelling.  A documented standard would have overcome variations in refuelling.  

It would have ensured that employees were trained on the documented standard 

operating procedure for refuelling and not signed off until they were competent to do 

                                                 
1 WorkSafe v Point Blank Farm Limited DC Gore CRI-2014-017-2251, 30 October 2014 
2 Department of Labour v Lines Company Limited 



 

 

so.  It would also ensure that fuel containers were sufficiently full to complete the 

refuelling uninterrupted.  Although that is a point that as I say the defendant 

company says it was doing in any event.  I do not place much weight on that for the 

present assessment purposes in any event because there are more important things 

that could have been done such as visual cues painted on the fuel tank collar and cap 

as I said before so it is known when the cap was secure or unsecure by a visual 

check. 

[19] It has also been identified that a secondary check of the fuel caps prior to 

commencement of racing would have been advisable preferably by another 

employee who had not attended to the refuelling of the vehicle.   

[20] Next is the assessment of the nature and seriousness of the risk of harm as 

well as realised risk and here the nature and seriousness of the risk of harm indicates 

to me that the risk was something that could be foreseen but the realised risk I assess 

as in the category of a lower risk.  The degree of departure from the industry 

standards, here that is difficult because there are no readily available standards save 

of course to the Honda manual which could give some guidance and common sense.   

[21] The fact that the hazard was obvious, obviously any insecure fuel cap where 

inflammable fuel is contained does lead to an obvious hazard, however the 

defendant’s point is that they had refuelled thousands of times over the course of 

operation during the five years it operated these go karts and there had not been any 

prior incident.   

[22] As to the next point, means necessary to avoid the hazard; means were 

available and could be effective at little or no cost which would be a documented 

operating standard and finally the current state of knowledge of risks, the nature and 

severity of the harm and the means available to avoid or mitigate risks; the informant 

points out the inherent and obvious risks when dealing with inflammable fuel and the 

little cost to mitigate that risk.   

[23] WorkSafe says that the level of culpability is towards the medium range of 

medium culpability that is $50,000 to $100,000 and identifies the appropriate fine as 



 

 

being in the region of $60,000.  WorkSafe did not identify any aggravating features.  

There were mitigating features that were accepted and advanced by the defendant 

company.  The defendant premises were inspected prior to the accident and the 

defendant adopted the WorkSafe suggestions about creating a safe storage cabinet for 

fuel.  The defendant company says that at that point refuelling was not discussed but 

that obligation must fall on the defendant company as it was part of its operation.   

What can be taken is that the defendant company had taken a responsible stance to 

the storage of fuel. 

[24] Since the accident the defendant company had implemented documented 

refuelling standards and training of employees and increased the number of fire 

extinguishers.  In addition WorkSafe accepts the defendant company has a 

favourable safety record and no previous convictions.  The defendant company was 

also co-operative in the investigation process, pleaded guilty and participated in the 

restorative justice process.   

[25] Factoring back and having a look at the level of culpability; in my view the 

level of culpability falls towards the mid to upper level of low culpability having 

regard to all the factors and viewed against the purposes and principles of 

sentencing, the need for general deterrence and accountability.  In my view I assess 

an appropriate fine of $35,000.  What needs to be factored now is the mitigating 

factors, the fact that there was no previous convictions, good prior safety record and 

reparation is offered.  The reparation offered by the defendant company is less than 

what I awarded but the defendant company recognises certainly that reparation by 

way of emotional harm payment is appropriate.  

[26] For all those factors in my view a 30 percent allowance is appropriate.   On a 

guilty plea the maximum is one of 25 percent.  The maximum allowance of 

25 percent is also appropriate.  That would lead to an allowance of 55 percent from 

$35,000 or $19,250 which would leave an end fine of $15,750.  My overall 

assessment of the reparation and fine being that the total imposed must be 

proportionate to the offending and the offender.  I consider that that is and requires 

no further adjustment. 



 

 

[27] The sentence that I pass is that the defendant company will be convicted.  I 

understand the defendant certainly is now no longer trading but I have not been 

advised that it is unable to financially meet its obligations.   

[28] The fine is one of $15,750.  There will be emotional harm payment ordered 

of $9000.  Reparation will be ordered and that is of $584.92.  The total is 

$25,334.92.  To be paid in full within 28 days.  Court costs of $130. 

 

 

 
R G Marshall 
District Court Judge 
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